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THE COURT: |If new people conme in and
they are attorneys, then they could come and stand
over here. They don't have to stand back there.
They could stand in front. O herw se, do we have
anynore chairs? Wat happened to the chairs over
there?

COURT OFFI CER. They are all around.

THE COURT: Let ne tell you how we're
going to handl e today. W have schedul ed two days
of argunments, so hopefully we have plenty of time
to get every issue thoroughly vetted before tine
runs out. VWen it runs out, it wll run out. W
are going to work fromnow to 11 o' clock, at which
point we'll take a break.

So we are going to have daily copy. That's
good. At 11 o'clock we'll take a ten m nute break
and then we'll work until approximtely 12:45.
However, 12:40 if we change, we're going into a
new subject. W'Il stop at 12:40 if we're not
going to go into a new subject and, guess what,
break in five mnutes. But we nust be out of the
courtroomfully. Everybody has to be out by 12:45
because there is no overtine in this courthouse.
| can't give anybody overtine and ny personnel has

to be able to lock the door at 12:45. In the
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afternoon we'll start at 2:15. We'Il take a break
at 3:15 and then go to quarter to four -- sorry.
Yes. Again we have to close the door at 4:45.

All right. Wth that who is on first?
M. Selendy, are you going -- let nme introduce
W is inthe well. W have Philippe
Sel endy, Mani sha Sheth as you well know. W have
Jonat han Harris, and of course we have the great
Peter Calamari. W have all of you. Then on the
ot her side we have David Apfel, Paul Ware
Jr. and of course our famous Mark Hol | and.

In the back representing people who wil|
be speaking next tinme around we have from Bank of
America, we have Jonat han Rosenberg and Dani el
Cantor. And we also have from Goodwi n Procter we
have Abby Hemani and Derek Adans. GCkay. And
in the back over here we have not going to be
speaki ng we have Renee Beltranena Bea, how are you
and Blyth McLeod. W al so have Joy Luri nsky.

What happened to her. GCkay. You're in charge of
t he boxes. Gkay. Good. W also have Alicia
Cobb. Now we're ready to start M. Sel endy.

MR. SELENDY: Thank you, your Honor.
"Il take the podium And we wll during the

course of today, we will have slides that wll
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show on the screen. But I1'd like to start wth a
few words before | introduce the slides.

Today, as your Honor knows, MBI A seeks to
hol d Countrywide to the terms of its own bargains
and noves for sunmary judgnent on the contract
clains of the case. So today we nove on the
contract clainms. W'I||l address fraud tonorrow and
as your Honor knows the 15 RMB transactions at
issue are really at the intersection of the
security and insurance markets where Countryw de
had hei ghtened duties of disclosure both as the
underwiter of the of the RVMBS and as the
I nsurance applicant. And what's inportant to keep
in mnd is that Countryw de el ected to nake
extraordinarily detailed representations as to
every single one of the 389, 000 | oans, borrowers,
and properties in these transactions. Countryw de
had to nmake those di scl osures because it was
uni quel y advantaged as to the facts. It directly
originated the vast majority of the loans. It was
the seller of all of the loans to the RVBS Trust,
as the sponsoring underwiter that securitized and
mar ket ed the deal s, Countryw de had due diligence
obl i gati ons under federal |aw and today

Countryw de was the applicant for financia
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guarantee insurance. MIA for its part demanded
even nore than representations as to the |oans and
as to Countryw de operated and originated those
| oans. The facts were so material to the basic
qguestion of what risks would be insured that MIA
required Countrywide to warranty the truth of its
representations and MBI A made those warranties
conditions precedent to the insurance. Those
conditions had to be materially satisfied before
the insurance issue. And that's a day one test
based on the transfer of risks which applies to
the i nsurance agreenent as a whole. |If that test
isn't satisfied, then Countryw de bares the
consequences here damages equival ent to rescission
or rescissory damages. There is a simlar test,
your Honor, that applies to each |oan individually
and that's the repurchase provision based on
materi al and adverse affects on MBIA's interest.
And as an insurer, MBIA's interests are all about
the risks. |If Countryw de breaches create a
material increase in risks as of day one, then
there is a material and adverse affect as to the
meani ng of the contract and the | oan should be
repurchased. So MBI A today is seeking summary

j udgnment on just Countryw de's breaches of
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warranties and conditions precedent that are
incontestable. As I'Il show we're noving slowy
on the black and white issues as to which there is
no real dispute of facts. Either Countryw de has
wholly failed to rebut MBIA or it feigns a
dispute built essentially on speculation and
error. Fundanentally, your Honor, if our markets
are to function with integrity and transparency,
t hen banks and | oan originators as Countryw de
have to live by the rules and respect their
contracts and that's exactly what is not happening
here. If | could ask the first slide to be put
up. This shows you the difference between
applying a test based on the material and adverse
effects in the contract. This is slide two in the
deck, versus the standard that Countryw de
applied. |If we used the contract test as MBIA s
expert showed we see breaches that are materi al
and pervasive extending across nearly 97 percent
of all of the loans in the securitizations.
Clearly 56 percent of those in our view are
i ncont establ e and the subject of the notion here.
W believe there is no real dispute of fact as to
56 percent of the material breaches that are in

all of the securitizations. |If we contrast that
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wi th what Countryw de actually did they have
repurchased to date as of 2012 in Decenber, zero
point 2 percent of the loans in all of the
securitizations. And what they did was apply
mul tiple standards that appear nowhere in the
contracts. For exanple, they apply a standard
that the | oan would have to be so egregious and
enbarrassing that they woul d have to be red faced
not to repurchase it. They apply a standard that
the |l oan had to have already defaulted and that
t he breach caused the default. And they also
Introduced as I'Il discuss later, nmultiple
procedural hurdles specifically fromunderlined
insurers |like MBIA consequence that is we see
this grotesque disparity between actual breaches
and what Countrywi de did to repurchase it. And
this, we submt your Honor, came froma direction
at the top, Countryw de fornmer CEO Angel o Mdzilo
was preoccupied with dom nating the nortgage
sector rather than prudent |ender as he said in
his own words. 1'd like play that video clip,
your Honor.

(Wher eupon, the video is being played in
open court with all parties present)

MR. SELENDY: Dom nation was M.




© 00 ~N oo o b~ w N P

NN NN NN R R R R R R R R R R
o g A W N B O © 0 N O O A W N B O

Pr oceedi ngs
Mozil 0o's goal and as a consequence of that
production rode rough shod over their own rules as
t hey sought to expand in the nortgage sector and
be the nation's largest |lender. They did not
respect their own guidelines and again M. Mzilo
gave this evidence hinself in his deposition.

(Wher eupon, the video tape is being
pl ayed in open court with all parties present)

MR SELENDY: They shoul d have been the
ten commandnents for Countryw de because ot herw se
we have exactly the situation that we have today.
And, your Honor, I'mgoing to wal k through first
of all the materiality standard for assessing
breach or inducenent of the insurance contract
specifically the focus on day one ri sks.

Secondl y, the indisputable breaches of
the representations and warranties and |I' m goi ng
to show you specific exanples of |oans and explain
why those breaches are indisputable. It may be a
little bit dry, but it's key to the notion so Il
take you through that. And then I'll discuss the
extrapol ati on of those breaches fromthe random
sanpl es that the court approved to the popul ation
as a whole which gets us to that 56 percent figure

and shows which recissory relief is warranted.
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And finally, 1'll talk about how Countryw de
fundanmental |y prorated its repurchase obligations
under the contract giving this court a second
i ndependent basis to provide rescissory relief.

Turning to the materiality standard, this is
slide 6 because the insurer is assumng risks as
of the closing date. It is the day one risk that
must be tested. If we ook to the contract
standard, this is true for all of the HELOC and
cl osed end second deals at issue. The test is
whet her the substance of any representation and
warranty inaccurately and the inaccuracy
materially and adversely affects the interest of
MBIA in that loan. That's a test materially upon
the closing of the deal. Does it affect the
interest of the insurer because of hei ghtened
risk? And this is echoed in the second
requi renent again for all of the insurance
agreenments that MBI A agrees to issue the policy on
the closing date subject to the satisfaction of
condi tions precedent specifically including that
Countryw de representations and warranties shal
be true and correct as of the date of issuance.
That's day one. The date the deal closes they

have to be true and correct. That's when the test

10
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I's made and that is simlar, your Honor, to the
broad standard under the insurance law. [If we
| ook to 3106(b) the question is whether there is a
material increase in the risk of loss in which a
breach of warranty allows for the avoi dance of
I nsurance contract or for rescissory relief.
Specifically, warranty deals with the question of
whet her there is a fact which tends to increase
the risk of occurrence of loss as reflected in the
slide.

Now, we have noved on the basis on one
contract previously in front of this court in our
notion for partial sumnmary judgnent, at which tine
your Honor recognized the strength of the argunent
as to what material and adverse affect neant.

This is slide 7, but you noted we had based our
argunent on a single securitization. W're now
novi ng across all 15 deals with new evi dence of
adm ssions that cone from Countryw de w t nesses
t hensel ves. So turning to the plain | anguage of
t he docunents on page 8, it's clear that the
repurchase renedy --
THE COURT: \What happened to the slides?
MR. SELENDY: Let's play slide 8. | was

going to focus on the graphics.
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THE COURT: |'m happy. | have ny slide.

MR. SELENDY: As you could see, the
pl ai n | anguage of the transaction docunents makes
clear that the repurchase remedy is not limted to
defaulted I oans. The whole test is whether there
Is a material and adverse affect on the interest
of MBIA. There is no statenment anywhere in the
contracts that the |oan nust have defaulted, or
that the breach caused the default, or that the
| oan be seriously delinquent. These are all adhoc
standards that Countrywi de in fact sought to
I ntroduce after the deals closed once they
realized they were seeing problens in the | evel of
the purchases. And this is corroborated by
certain other |anguage in 11 out of the 15 deals.
There is the specific provision dealing with
addi tional disclosures with respect to repurchases
of nortgage | oans that are not in default or as to
whi ch default is not immnent. Those deals are
cited at the second part of our slide. There is
no anbiguity in the docunments, your Honor. It's
very clear what the standard is and we submt
that's why Countryw de's own wi tnesses on
exam nation and depositions have turned out to

support MBI A's position.

12
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And if we turn to the next slide, slide 9 I'm

starting with M chael Schloessmann who is
currently the president of Countryw de Home Loans
and the head of the Rep and Warranty G oup, he
testified repeatedly that perform ng | oans were
subject to repurchase. And let's play the first
clip please.

(Wher eupon, a video clip is being played
in open court with all parties present)

MR SELENDY: In other words, your

Honor, if they were going to repurchase currently
performng | oan they needed seasoned and seni or
peopl e to approve it according to their internal
structure. It wasn't a question of whether the
contracts barred it. It's sinply they set up a
hi gher standard internally for repurchases of
performng |loans and that's confirmed in the
second clip where | asked M. Schl oessmann to
descri be his repurchase approval framework and he
made plain that that framework was designed to
deal with repurchases of |oans that had not yet
defaulted. Exactly MBIA' s position. [It's on the
text. I'll read it for you. He said specifically
“our repurchase approval franmework and | evels

required to approve a particular transaction was

13
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influenced in part or dictated in part by the
magni t ude of exposure.” And he went on to say
"that would also apply to |l oans that had not yet
defaulted.” And further in his deposition he nmade
plain that even if a |oan was still performng,
then there would be a risk rating assigned to it
and the repurchase process would go forward. And
this testinmony was echoed by others responsible
wi t hi n Countryw de for repurchases.

If we turn to the testinony of Karen Jewett,
this is slide 10. She's a senior |oan refi
manager. She testified very sinply a | oan does
not have to be in default and does not have to be
delinquent. That's because it's a day one test.
Let's play that clip.

(Wher eupon, the video is being played in
open court with all parties present)

MR. SELENDY: Unequi val ent, your Honor.

Doesn't have to be in default. Doesn't have to be
delinquent. [It's exactly what MBI A has been
saying in this case. 1In slide 10 | asked John
McMurray, the fornmer chief risk officer in
Countryw de about this and he made plain that the
ri sk departnment wanted but did not get a

repurchase standard in these contracts that would

14




© 00 ~N oo o b~ w N P

NN NN NN R R R R R R R R R R
o g A W N B O © 0 N O O A W N B O

Pr oceedi ngs

require default. Thus, he testified |look we tried
to develop this standard, but it was aspirational.
It wasn't in place and he said specifically that
Countryw de woul d accept put-back demands even if
the | oans hadn't defaulted, both before and after
his efforts in 2005 trying to adopt a new
standard. The standard wasn't adopted. |It's not
in our contracts. It doesn't apply. Qher courts
t hat have | ooked at this issue subsequent to our
| ast issue before you have agreed default is not a
prerequisite to repurchase.

If we turn to slide 11, we have in the case
of Syncora versus EMC, Judge Crotty was enphati c,
the material adverse | anguage does not require in
that case Syncora to prove that the all eged
warranty breaches caused HELOC | oans to default.
And the proposed construction that the repurchase
provi sion required default has no support in the
parties' agreenent. |It's exactly the sane
position that Countryw de is advancing here and
equal ly there is zero support for that in the
parties' agreenent.

Simlarly, Judge Rakoff in the case of
Assured Guarantee v Flagster, another stated

unequi vocal Iy the repurchase provision does not

15
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require the plaintiff to show that the breaches
caused the loans to default. And he went on to
say the defendants offer no good reason for such a
substantial departure fromthe order meaning of
adverse. They tried to argue as Countryw de did
here that adverse neans the loan to be in default.
They offered no good reason for that. The court
knows of none and therefore it's rejected. So
under the contracts there is no question it's the
day one test. |If you ignore whether the |oan
performed or why it defaults, you sinply focus on
what did Countryw de do when they put those | oans
in there. Wat was the risk characteristics? D d
they materially increase the risk of loans to the
insurer? In case there is any doubt of the
significance of these other two cases, the
repurchase provision is virtually the sane. In
Syncora it states materially and adversely affects
the value of the interests of the notes of the
insurer. In the Assured case simlarly materially
adverse affects the interest of the note of the
i nsurance and here in our case in all 15 of the
deal s the repurchase obligations triggered in the
breach of the representation of the warranty

materially and adversely affects the interests of

16
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the insurer. Exactly the same |anguage. And if
you turn to slide 13, |1've said a couple of tines
that the test is whether it's a material increase
in the risk of loss. Judge Crotty agreed to that
as well. The question is whether you show a
material breach by proving that those breaches
I ncrease the risk of loss on the policy.
Simlarly in the Assured case the question is
whet her there is a breach of contract that
materially increases the risk of loss and that's
t he causation that nust be shown. As your Honor
previously ruled, the causation is whether those
al | eged breaches caused plaintiff to suffer an
i ncreased risk of |oss on day one. You don't need
to then show that the breach led to a default or
was the cause of a specific default of a |oan.
For this reason slide 14 please as Judge Rakoff
observed during the trial of the Assured v
Fl agstar the test is arisk at the tinme the | oan
was approved not whether in hindsight the borrower
was able to pay off the loan. The fact that |ater
on the loan turned out to be fully payable is
conpletely irrelevant. This is very inportant,
your Honor, because nuch of what Countryw de says

I's oh |l ook many of these | oans happened to perform

17
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therefore you're not entitled to the repurchase,
you're not entitled to rescission. It doesn't
matter that we jammed these deals full of
ineligible oans with material defects because we
were | ucky nost of those borrowers paid off. But
that's irrelevant, conpletely irrelevant under the
| aw and so their ex-post anal ysis should not be
considered either as to the question of whether
the breach materially and adversely affected MBI A
or to the question of what breaches are material .
And this is the same standard under the insurance
law | set forth on slide 15 just a conpendi um of
authorities. The basic point is that it's
i material that the breach of the |oan was in no
manner what soever connected with the |oss, the
warranty is a condition on which the validity of
the contract rests. That's the citation of
Cal ci um I nsurance. The cases are on all fours
with this, your Honor. The key point is to focus
on day one rather than subsequent performance. |If
you | ook to the second to |last bullet on the page,
if the rule were otherw se the insured could
freely msrepresent information specifically
requested and still recover on the policy if the

causual connection could not be traced. So there
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Is a significant public policy reason for this.
You don't want applicants to conmt fraud and
obtain insurance they were never entitled to and
then be able to recover just so long as the reason
for the loss isn't directly connected to the
reason for the m srepresentation. The whol e point
Is that that risk should never have been passed to
the insurer in the first place. That's why
rescissory relief is appropriate for these
breaches. O for inducenment of the insurance
agreenment for material representation. So |I'd
like to take you to the indisputable breaches.
Let's put up slide 17. The category of breaches
identified by MBIA' s expert goes farther beyond
the ones that is the subject of the notion today.
These broadly speaking are the various types of
probl ens. Loans where Countrywide failed to
underwite the |l oan in accordance with prudent and
customary standards. Loans where the stated
i ncone | oans showed a patently unreasonabl e
i ncomes stated by the borrower. Loans where there
are gui deline breaches, for exanple, of the
debt to incone or conbined |oan to value ratio.
Loans that don't satisfy the conditions of the

approval of Countryw de's own automated system

19
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They called it CLUES, Countryw de | oan
underwiting expert system That system would say
here are certain preconditions nmandated for
approval . If Countrywide didn't satisfy those
conditions, that itself is clearly non conformty
with their own guidelines and requirenments. One
exanple of that is if the CLUE system says you
have to have a manual underwriting to address al
the conplex risk factors that we've seen and in
i ssues of refer reconmendation, if Countryw de
sinmply approves the |oan w thout that manual
underwiting, that's a breach and it's a materi al
one. Simlarly |oans where Countryw de's
underwiting failed to follow up on credit
i nquiries, but where the value is unsupported.
Now, as |'ve said we've narrowed these down to
just the ones where we think are not the
reasonabl e subject of dispute. It really isn't a
battl e of the experts for the breaches that we're
nmovi ng on. W approved these breaches as materi al
based on Countryw de's own internal docunentation

Let's nove to the next slide. And these are
the categories that we're noving on. Loans that
Countryw de actually adm tted should be

repur chased and has repurchased or additional
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| oans as to which their | oan review expert Ms.
Godfrey had not factual basis at all to disagree
with MBIA's expert M. Butler. The only basis was
| ook the | oan perforned for a couple of years so
I"mnot going to agree it's in breach even though
she can't rebut it on the facts. W submt those
are sinply concessions and that constitutes sinply
11 percent of the entire popul ation. They have no
answer on those breaches.

Secondly, | oans where the nortgage | oans
schedul e contains material false information
viol ation of the specific warranty, the M.S
representation, that schedule is essentially the
final version of the loan tapes. It's a spread
sheet that's reflected in pro sups of each of the
15 deals and it lists all of the information as to
I ndi vidual |oans in every single transaction.
Here as I'll talk about we submtted a show ng of
a loan by | oan basis of where there was falsity
and Countrywi de's expert at first put in a
response, but then when we asked for the back up
and we said where is your data, where is your
support, they actually withdrew that report and
t hey never canme back with a correction or a

suppl enentation. So they have no rebuttal on

21




© 00 ~N oo o b~ w N P

NN NN NN R R R R R R R R R R
o g A W N B O © 0 N O O A W N B O

Pr oceedi ngs

t hose nortgage | oan schedul es.

THE COURT: We're having daily copy.
You have a chair. Wen you want to change, put up
your hand and 1'll make sure the change happens.
You have to stop when they change.

MR. SELENDY: Absolutely, your Honor.
In the third category these are | oans that
Countrywi de's own quality control departnent rated
severely unsatisfactory. They call them SUS
loans. It's their own ranking not ours and we're
novi ng on those loans. Simlarly, loans wth
conbined loan to loan ratio greater than a hundred
percent, those are | oans where the value of the
property is actually less, |oans where the val ue
of the property is less than the total anount of
the loans and as I'l|l discuss |oans that contain
representations by borrowers in violation of the
| oan default rule under the nortgage note. That's
different than no default under the |loan itself.
There is a special definition for no default under
the note which says the borrower can't make
representations that are fal se.

(Continued on the next page)

22
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Motions - M. Sel endy

MR. SELENDY: The last, again, is violations of the
approval . Sorry, the appraisal representation and
violations of the nortgage file representation. 1'd like to
just give you a sense of the magnitude of these.

Put up the next slide, please. And we also have --
Your Honor, as the board may be difficult to see that, but
we'll put this up as a marker. As we go through each
category, | can refer back to the board, but I'Il focus
mai nly on the screen.

This gives you sone sense of the nmagnitude of
breaches overall. The indisputable breaches add up to at
| east $12.7 billion, that's 56 percent of the total anount
of the | oans based on the original principal balance of the
| oans across all of the deals. So when we |ook to day one,
the loans that are materially defective, are at |east $12.7
billion of the total loans, and it's a mnority of |oans
that actually are not material and indisputable under this.

These are the different categories. | won't go
t hrough all the nunmbers, except to highlight that the first
two categories taken together are approxi mately $9 billion.
It's a huge sum |If we look at the materially false and
incorrect statenments as to which they have no rebuttal,
that's approxi mately $2.6 billion across the
securitizations, and then the materially false, incorrect

i nformation, the nortgage | oan schedules, as to which their
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expert wthdrew her report. And again, they have no
rebuttal. That's another $6.2 billion nore for the deals.
Enor nous suns.

One point just to nake plain in the calculation
where we have information that is actual across all of the
grids as opposed to extrapol ated, we have not included those
figures in the total. So, for exanple, on the severely
unsati sfactory loans, that's a calculation that's based on
Countryw de's provision of information, and discovery
applies to all the loans. |It's not an extrapol ation, so we
have not included that in the totals. The totals are,

t herefore, conservati ve.

Let's turn to the process by which we detern ne
whet her there were material and indisputable breaches. 1'd
like you to to see a little bit about our expert, Steven
Butler; he's one of the forenpst experts in this case, and
he's had extensive firsthand experience in the nortgage
I ndustry. He is here today, Your Honor, if you wish to ask
any questions of him but | want to enphasize --

THE COURT: Where is M. Butler? Ckay.

MR SELENDY: | want to enphasize that he was a
seni or executive officer for three banks with responsibility
for establishing and overseeing the nortgage | oan depart nment
and origination underwiting and closing of residential

nortgage | oans, as well as other |oans. He's had very broad
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consul ting experience. He's been retained by the Federal
Trade Conmission itself to investigate nortgage |enders to
assess the conpany's real residential nortgage origination,
underwiting and servicing practices, and he's been retained
broadly by banks, savings and |oan institutions, and
I nsurance conpanies. He's worked on every side of the
I ndustry and has a very, very deep background in eval uating
whet her or not |oans conply with guidelines. And the
process that he used for this case, he nade use of a further
very large team of underwiters, EdgeMAC.

The next slide, please. He specifically selected,
trained and supervised those underwiters, and he devel oped
t he met hodol ogy and standards by which facts that he
devel oped in order to test conpliance wth guidelines.
Specifically, he built the nethodol ogy, worked with EdgeMAC
for it, and reviewed all of their findings. EdgeMAC did the
conpilation of |oan |evel data points and factual findings,
and what M. Butler did was review every finding and reach
his own conclusions. He was supported in this as well by a
team of corporate staff attorneys, who did a quality control
review of the factual findings. A very robust, very I|engthy
process involving literally nmultiple years of hours of |abor
across all the nenbers of the team

Slide 22 illustrates the steps in the process,

specifically determ ning the applicabl e guidelines,
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assessi ng whet her the | oans were underwitten manually or
t hrough an automated system such as CLUES, assessing
whet her the required | egal documents were in the file,
determ ni ng whether critical documents were m ssing, and
then performng multiple reviews; a credit review,
conpliance review, an appraisal review, a catal og of
findi ngs and assessing whether as a whole for any given | oan
t hose findings showed a meani ngful and substantial increase
in the credit risk for the |l oan, which was his standard of
whet her the | oan was significant.

And inportantly, M. Butler used the day one
standard that is consistent with the contracts and the
I nsurance | aw. He exam ned, one, what are the risks in that
| oan origination. Countryw de's counsel cross exam ned him
on this in the deposition in the context of a |oan that M.
Butler had identified as nmaterially defective and involved a
statenent by Countryw de that a chef was naking $600, 000 a
year. And this is the exam nation which, in fact, the
counsel for Countryw de asked M. Butler to address Your
Honor in the deposition, which is what he did, so we'll play
t hat .

(Wher eupon, a vi deotape deposition was played in
open court.)

MR SELENDY: So that's the standard he assessed

the risks as of origination. He did not |ook at whether, in
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fact, | oans may have been paid off or not for reasons that
may or may not have been anything to do with the
m srepresentati ons, because that's not relevant as a matter
of law; and he was instructed to focus on what was rel evant,
what was in that file at the tinme these deals were included
in the contract.

Now | 'd like to contrast the robust process that
M. Butler used with a teamthat he specifically supervised
and trained and the standards that key directly off of a
review of Countryw de's own contacts and representations of
warranties. |'d like to contrast that wth what
Countryw de's | oan review expert did, that's Ms. CGodfrey,
who admtted, first of all, that she's never been retained
as a loan review expert, except by Countryw de. She did not
even review the representati ons and warranties in the
transaction docunments for these securitizations. She
admtted that she -- admtted she has no experience in re
underwiting loans. And, in fact, Your Honor, she actually
admtted she didn't even do a thorough enough review to
determ ne whether a | oan was significantly defective.

And 1'd like to play the clip so you can see that
in her own words.

(Wher eupon, a vi deot ape deposition was played in
open court.)

MR. SELENDY: She didn't do the work to reach the
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answer. And that's the basis of their attenpt to rebut M.
Butler. And she further admtted she didn't enploy any
st andar d.

Let's play the next clip.

(Wher eupon, a vi deot ape deposition was played in
open court.)

MR SELENDY: What she admitted further was that
her mandate was al ways to disagree with M. Butler, and for
that reason she could not agree with a single one of the
49, 000 separate findings that he nade after his diligent and
exhaustive review of the loan files.

|'d like you to see that clip as well.

(Wher eupon, a vi deot ape deposition was played in
open court.)

MR SELENDY: Not once, not a single time, was she
prepared to agree. That's not an independent expert.
That's not an expert using standards. And interestingly,
Your Honor, after we submtted our notion for summary
judgnment, Ms. Godfrey tried to change her testinony, but we
have it on tape, as |'ve just played for you. And she
further admtted she didn't review the | oan findings or
responses associated with every |loan. She didn't even know
how many she had revi ewed.

It's the same kind of problemwhen we | ook at

Countryw de's conpliance expert, Lisa Murphy -- we can put
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up slide 24 -- who admtted that she too had no experience
in this case reviewng loan files for conpliance to reps and
warranties; and she admtted that she did not generally
consi der or review Countryw de's own underwiting
guidelines; and in fornulating her opinions and drafting a
report, she didn't even review the transaction docunents,
just like Ms. Godfrey, except as for excerpts out of two out
of 15 deals, and then only as to three reps that
Countryw de's counsel gave her

Then if we | ook at Countryw de's appraisal expert,
slide 25, he admtted he's not an underwiter, he has no
experience underwiting, he didn't review the appraisals
froman underwriting perspective, and he doesn't even know
what credit risk is. So there's a sharp difference in the
standards of experts that both sides presented, and we
submt there's a reason for that when the | oans are as
materially defective as they are. The only experts
Countryw de could find were ones that would do this kind of
limted and cursory review of ignoring the guidelines and
the representations of the warranties that govern this whole
case.

So let's turn to category one. This is on the
board here. |'ll just keep this up here, but this is the
first category as to which there is no dispute by their

expert. She's agreed there's no factual basis for
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di sagreenent. And if we |look at that, there's 670 | oans out
of the 6,000 | oan sanples, roughly 11 percent of the
sanples. As to these, Ms. Codfrey, their expert, did admt
that 88 of those |oans should be repurchased; and she
concl uded that because she had no factual rebuttal and the
| oans becane nore than 60 days delinquent within the first
two years after the securitization closed, so she said,
right, 1'll admt it as to those 88 | oans.

There are an additional 582 | oans where Ms. Godfrey
concedes, "I have no factual basis to rebut it, but the
| oans perforned, as we've said, that ex-post evidence is
irrelevant.” And |I'll note, Your Honor, even as to M.
Godfrey's findings in this respect, her lack of standard
meant that she applied her own anal ysis inconsistently.

Let's put up the next slide. So for the particular
| oan here, she indicated that the loan file was m ssing the
manual approval that was required by the internal
Countryw de system saying there were too many areas of
| ayered risk for the automated systemto evaluate if there
needed to be a nmanual review She said, "There was no such
manual review, therefore, M. Butler's right, this |oan
shoul d be repurchased, it's materially outside of
gui del i nes. "

Now, having said that, you would think that she

woul d agree for at |east that category of simlar |oans
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within the sanple, but as reflected on the slide 28, she did
not. And we've illustrated two different |oans where it's
the same finding by M. Butler that the | oan was a CLUES
refer due to the conpilation of |ayered risk factors, and
there's no evidence in the file of an exception approval or
manual underwite.

For the first |loan Ms. Codfrey says, yes, you
shoul d repurchase it. She does specul ate maybe there was
some docunentation in the file originally that isn't there
today, but she admits it's not in the file; therefore, the
| oan has to be repurchased. For the second |loan, it's
exactly the sane anal ysis by both experts; and she says, no,
I"mnot going to agree to repurchase it. It's a lack on
Countrywi de's part of the nortgage | oan schedul e
representation. These are the final set of actual data as
to all the loans. It's basically what was in the |oan
tapes, it's finally confirmed by Countrywde in the filing
before the SEC as part of the process, and it illustrates
all of the specific representation as every single one of
389, 000 | oans.

The warranties on this are essentially the sanme for
HELOC and CES; and in both instances the information has to
be true and correct in all material respects, because this
schedule is listing data as to individual |oans. That neans

that the | oan data has to be correct at an individual |oan
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| evel . Thus, in the HELOC deals it makes plain, if you
create a substitute loan, that individual |loan also has to
conformin all material respects to the representation for
the CES deal. Simlarly, it states the information set
forth on the nortgage | oan schedule with respect to each
initial nortgage loan is true and correct in all respects.
I[t's an individual loan |evel test and there are multiple
errors that M. Butler identified here. They fall in
mul ti pl e categories.

Let's put up this slide. |It's docunentation
program | oan purpose, piggyback status, FlICO score,
occupancy status, lien position and CLTV ratio. |'m going
to explain what each of these is as we go through them
Again, for the conveni ence of the Court, we do have a board
just to indicate the separate categories. We'Il put that up
while we go through this category of the M.S Rep.

As | nmention, |ooking at just the unique |oans,
there can be nore than one breach for each | oan, so taking
t he nunber of total unique |oans, one or nore nmateri al
defects, we have $6.259 billion of material defects in this
cat egory al one.

Now, docunentation type --

THE COURT: \Where do you see the 6.25 -- oh, | see.

MR. SELENDY: Bottomright. It's taking the

extrapol at ed nunber then elimnating duplicate | oans so you
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get a unique nunber of |oans. Docunentation type, we'l]l
start wth that first category. This is the basic question,
do you have a full-docunmentation | oan where it's everything
that you ordinarily expect to see fromthe borrower; an
executed verification of enploynment over a two-year period,
current pay stubs, two years of W2's and tax returns and
the like. That's the full docunmentation neasure. And then
there are nmultiple other categories.

|'m going to contrast the super-streaniined version
that Countryw de adopted. |If you have a super-streanmine
| oan, instead of all the verifications that you woul d have
in the full docunentation |oan, there is no debt ratio, no
I ncome docunentation or asset verification required. |It's
essentially the borrower's statement wth a tel ephone call.
And here's an exanple of a misrepresentation on the M.S
schedul e.

For this |oan, what Countryw de affirmatively
represented and guaranteed was that this | oan was a
full-documentation loan. |In fact, when we went to the | oan
file and | ooked at Countryw de's own report generated from
the CLUES System as you can see in the highlighted area,
this was a super-streaniined loan. They said it was a
full-documentation loan and, in fact, it was a
super-streanmlined loan. This is evident sinply by review ng

the loan itself. It's a black-and-white breach; and this
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particular case it's an instance where the borrower said,
| ook, |I'm making $9,100 a nonth as a food service manager,
you know, at sone little restaurant, $9,100 a nonth, and
Countrywide didn't verify that. They told us, yeah, it's a
full-documentation loan. So we have the W2's but, in fact,
It was a super-streamined |oan. So that verification was
never nmade and, of course, it turns out to be a materially
def ective | oan.

If we turn to page 33, the materiality of
docunment ation type is established by evidence from
Countrywide's own files. This is an adm ssion on their
part. And specifically I'll direct you to the fourth bull et
on that page, there's a statenment that the internal rate
sheets and pricing schedul es provided for higher interest
rates for | oans approved under the reduced docunentation
prograns. |In other words, if you have a full-docunentation
| oan, there's a certain interest rate. |If it's super
stream i ned, you have to pay nore. The reason you have to
pay a higher interest rate, of course, is that there's a
hi gher credit risk, you haven't given all the data.

That's material as a matter of law. |If Countryw de
itself is attaching different pricing for the | oan, then
that's material and they can't argue against it. Thus, as
their experts stated, docunentation programis a key factor

in predicting | oan performance; and their expert Robert




© 00 ~N oo o b~ w N P

NN NN NN R R R R R R R R R R
o g A W N B O © 0 N O O A W N B O

35

Motions - M. Sel endy

Hubbard sai d, yes, academ c research shows that [oans with
| ess than full docunentation are nore likely to default; we
don't want those loans if we can help it. Their fact
Wi tness simlarly agreed, limted docunentation prograns
have historically higher incidents of default. That's the
testinony of Rob WIllianms under the first bullet. Higher
interest rates are therefore charged, and they used the
document type in their own internal nodels to predict an
estimate of the likelihood of defaults.

Let's go to the next category. This is |oan
pur pose, another field on the nortgage |oan schedul e, and
here the key difference between a purchase, which is
original purchase; in other words, a representation that
this a new hone that | want to go live in, it's a purchase,
and all the funds fromthe nortgage are going in to the
purchase versus a cash out refinance where the borrower's
t aki ng noney out of the property for any reason. It could
be to buy a new Camaro, it could be to go to Vegas for the
weekend, nobody knows. The cash is taken out of the
property, it's no |longer available, so it becones a nore
| everaged and risky | oan.

Once again, here Countrywi de warranted that the
purpose of this |oan was purchase. 1In fact, going to their
internal loan file, the Form 1008 said specifically that the

| oan purchase type was cash out refinance. Again, this is
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materi al based on Countryw de's own internal docunentation
Slide 35 they confirm-- and this is their second bullet --
that the | oan purpose does affect credit risk, cash out
refinances are nore likely to default. Thus, there's the
testinony of Josh Adler in his deposition that a cash out
refi nance transaction has a higher propensity to default
than a purchase transaction.

Their experts simlarly agree that refinances and
cash outs have a higher probability of going delinquent.
That's fromtheir expert Hausman. |It's at the bottom of the
page. So once again, they admt the materiality of it as a
matter of |aw and the breach is incontestable. And that
| oan purchase consists of $2.6 billion, if you' re |ooking at
the original transactions. That m srepresentation affects
$2.6 billion of the whole population on the securitizations.
It's a very high incident problem

Next category is piggyback status, piggyback |oans.
This is essentially the situation where the borrower takes
out first and second lien loans at the sane time. |It's
basically a way to buy a property with mniml or no down
payment and, of course, it's riskier. A piggyback loan is
riskier than if you have a borrower that's taking a second
lien [oan after an already established first lien loan is in
pl ace. The exanple that we have here on the slide shows

that the nortgage | oan schedul e, which Countryw de prepared
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and warranted the truth of, said "piggyback flag, no,"
nmeaning it's not a piggyback. |In fact, the CLUES report
shows that Countryw de originated the first lien and the
second lien loan at the sanme tinme. |Indeed, their first lien
| oan was a so-called fast and easy first lien and on the
same day their second lien | oan was a super-streaniined
second lien |l oan basically conbining the worst of both
worlds in a piggyback |oan, which they told us was not.

Once again, their own pricing sheets show that if
it's a piggyback | oan, you adjust the price upward, it's
riskier. Pricing differences are material as a matter of
| aw and, as they had testified, if there's a piggyback
structure, typically it wll denonstrate higher risk. Wen
you take out the equity, typically it will show up in
per f or mance.

Let's go to the next category. These are the M.S
FI CO scores. And this is, Your Honor, this is the basic
category, the borrower's credit score, FICO score. The
hi gher the credit score, the nore creditworthy you are.
It's one of the nost inportant determ nants of the ability
torepay. In this one they represented that the nortgage
| oan schedul e shows a FI CO score of 722, but when we | ooked
at the actual Land Safe Credit Report in the loan file, it
shows that the borrower's credit score was 682, and they

actual ly have a procedure for identifying what the credit
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score is. They get credit scores fromthree different
agenci es, you're supposed to take the m ddle score. Here
the scores actually on the loan file were 678, 682 and 722.
So under their rules, you take 682. But what they did was
just invent a new nunber, 722, which shows up no where in
the loan file; it's patently false and, again, it's
mat eri al .

On slide 39 we give the consensum of the evidence
of materiality. FICOis a basic driver of delinquency and
default as reflected in the first bullet. That's the
testinony of the chief risk officer. Their experts agree,
as Ms. Codfrey admtted, it's pretty nuch the industry
standard for nost |enders as part of their total assessnent.
And as their expert M. Hubbard stated, all else equal, a
borrower with a higher FICO score is nore creditworthy and
therefore less likely to default or becone delinquent.
Simlarly, their expert Jerry Hausman admitted there's a
general consensus FICO score is going to matter.

So not surprising, we see, if we ook to their own
internal rate sheets, pricing schedules, they adjust
i nterest rates dependi ng upon the creditworthiness of the
borrower. Again, that's naterial as a matter of law. Once
the pricing is affected, it's a material change in credit
risk. And they can't dispute --

THE COURT: This question, how nmuch woul d FI CO
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devi ati on have been in order for it to be material to
MBI A - -

MR SELENDY: That's a very good question, Your
Honor. \What we've done is nove solely on those breaches as
to FI CO scores where the difference is incontestably
materi al, because Countryw de's own gui del i nes showed
differences in pricing. And if you look at their
gui delines, they basically break borrowers into three big
buckets; the gold borrowers, the preferred borrowers, and
the flex borrowers. Flex have the | owest credit score.

W' ve only asserted breaches for those instances
where the variants were so great that the borrower actually
shoul d have been in a different category by Countryw de's
own standards, which nmeans different pricing, different
requi renents as to docunentation, different verification of
data. So al though our expert, broadly speaking, has
Identified FICO variances that go beyond the scope of this
notion, we've limted this notion and these nunbers to just
t hose instances where Countrywi de's own data showed the
borrower shoul d not have been given that [oan, they were
m sclassified in the wong bucket. And there are only three
buckets that they use, very broad buckets. If it's big
enough to shift fromone to another, it's material and
there's different pricing, and that's what we're noving on.

Let's nove to the fourth category. This is
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occupancy status, and this is basically a question of is
this property your home or is it one that's a specul ative
investnent. And we all know which one the borrower is nore
likely to repay if the hone val ue drops bel ow t he ambunt of
the loan. If it's your hone, you're going to do your best
torepay it. If it's an investnent property, you won't.
Agai n, bl ack-and-white breach. They warranted that this is
an owner-occupi ed property with respect to this particul ar
loan. In fact, their own report shows the property use was
investnent. There's no dispute about it, it's sinply a
fal se representation

And turning to the next page, once again, their own
pricing schedule showed a difference. |If it's an investnent
property, you have to pay a higher interest rate, exactly as
you woul d expect. If it's an owner-occupied property, you
get the better rates, that's because the credit risk is
hi gher for a secondary or investnent property.

And again, going to the testinony of their own
W t nesses, Rob WIllians adm tted non-owner occupi ed hones
have historically higher incidents of default. And if we
| ook at their experts, Jerry Hausman admitted in his
deposition that it's generally thought that people wal k anay
fromunderwater | oans nuch nore than for a primary -- nuch
nore for a non-prinme residence, in other words, an

I nvest nent property, than one that you occupy as your hone.
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Pricing is different, it's material, and that affects the
category here, the fifth category on the chart.

Next category is the materiality of lien position.
This is the first lien, second lien, or in sonme instances
we've identified a third lien. 1'mnot going to spend a | ot
of time on that, because it doesn't affect nuch | oans, but
there's no question the farther you are now, if you have the
nore subordinate lien, the riskier you are, because the
first thing gets paid off first in the event of foreclosure.
If you have a third lien, you' re very encunbered.

Let's go to the next category, CLTV ratio. This
Is, as | nmentioned, it's the conbined | oan-to-val ue rati o;
and on the exanple that we've given you here the nortgage
| oan schedul e represents that the ratio is 89.58 percent.
In fact, when we go to the loan file and recalculate it with
the correct nunmbers, it's one hundred percent. In other
wor ds, the amount of the |oan equals the value of the
property at origination

It's the very type of risky |loan that should be
flagged for review. And Countryw de's w tnesses admt that
the CLTV ratio, again, is one of the nost inportant drivers
of delinquency and default. W' re basically |ooking at the
key characteristics that Countryw de uses to assess credit
risk. CLTV ratio, |oan purpose, FICO score is how t hey

determ ne are these creditworthy borrowers or not. They're
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the key paraneters of risk in each of these areas. Wen we
go through the nortgage | oan schedule, we're finding flat
m srepresentation as to what those attributes are.

So slide 45 we show that --

THE COURT: In ternms of CLTV, how |l arge woul d the
di fference have to be in order for that to be material?

MR SELENDY: For CLTV, M. Butler used a -- there
are two different tests. One is if there is a ratio above
one hundred percent on the schedule that is contrary to a
special representation that you can't have any | oan that
exceeded one hundred percent. There's a separate
representation that the reported val ue on the nortgage | oan,
the MLS, the nortgage | oan schedule, is itself accurate.

For that M. Butler used a one percent figure, one
percent, and the reason for that is that every point
di fference means that nmuch | ess value available in the
property. So if you go through a period of market stress,
then every point that you're closer to one hundred percent
Is a point where the borrower -- point closer to the point
where the borrower has to just wal k away fromthe property
al t oget her .

THE COURT: The MBI A, was the information on that
an M.S?

MR, SELENDY: Yes.

THE COURT: If so, was MBI A noticed that the
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purchase of CLTV was exceedi ng one hundred percent breach?

MR SELENDY: Gkay. So the nortgage | oan schedul e
was part of -- and this is inportant -- this is part of the
basi c data that was represented and warranted by Countryw de
and it was used by Countrywide to obtain the ratings on the
transactions, specifically confirmation fromthe rating
agencies that the overall pool of collateral was investnent
grade. That was a further condition that MBIA required in
order to do the deal

The schedule itself, as | nmentioned, is every
single loan in dispute across 50 to 60 attributes for every
single | oan, but the nortgage | oan schedul e was not nade
avai |l able to MBI A pre-cl osing, because it's only published
once the transaction guidelines issue. The pre-closing |oan
dates thensel ves were used as confirmation of the data that
was provided broadly by Countryw de; but what MBI A did not
do was go back and re-underwite loans, and we'll tal k about
this nore tonorrow.

In ternms of the allocation of risk, the whole
pur pose of the deal was for Countrywi de to stand behind its
representations as to the characteristics of every single
one of these loans resulting in aggregate values for the
pools. And what MBI A required, the condition precedent, was
that those representations be true. For purposes of the

claimtoday, as a warranty claimit's a guarantee by
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Countryw de regardl ess of know edge that the |oan has the
characteristics that they say. |If they don't, they have to
repurchase it, and that's why we're noving on. So
reasonable reliance isn't a factor that plays into the
contract clainms, although we'll discuss that further
tonorrow on the fraud cl ai ns.

Just to conplete this statenent on materiality, |
wanted to highlight that not only did Countryw de's own rate
sheets show that we needed higher interest rates for |oans
wi th higher CLTV ratios, but as their w tnesses confirm an
understated CLTV woul d, Your Honor, understate the risk.
Again, it's one of the basic paraneters of risk.

Now, | want to pause here. After this is
categories one and two. |1'll take this down so you can see.
These are the first two of the seven categories on which
removi ng the | oans they recommrend for repurchase, which are
un-rebutted, and the |oans where there's materially fal se
and incorrect M.S information. And what's critical here is,
as | stated before, they don't have any factual rebuttal to
M. Butler's findings of the M.S breaches. Specifically,
they withdrew there own expert's report that tried to rebut
that, and they never put it back. They've argued that,
| ook, the MLS is only relevant to pool-w de attributes, but
that's contradicted by plain neaning of the M.S

representation itself.
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This isn't a statenent of aggregate attributes
across all of the loans. Instead what we have are
i ndi vi dual | oans which have detailed representations as to
every single one. And what their obligation is on sumary
judgnment is to come forward with evidence of genuine triable
I ssues of fact. There aren't any such issues here as to
these two categories, the first two categories.

And on slide 47 we've included -- | won't spend
much time -- but this is the chronol ogy of the report. M.
Butl er served his underwiting report February 27th. Sone
nonths later, July 3rd, Ms. Godfrey's rebuttal report was
served, and we asked throughout the nmonth of the July for
t he backup for the loan | evel responses from M. GCodfrey.
They never gave it to us, and the date before the deposition
they wi thdrew that report.

So if we put up the significance of this -- this is
slide 48 -- on just these two categories it shows that the
category of indisputable breach and as to the total unique
| oans added together is $8.09 billion. That's roughly 32
percent of the entire random sanple, Your Honor, al nost
one-third of the whole sanple, as to which they have no
rebuttal; and | haven't even gone through the later five
categories. Just these first two categories they have no
rebuttal. By any standard, that |evel of pervasive breach

is material.
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And as | nentioned at the beginning, MIA required
not only that the |oan satisfy the reps and warranties, but
that that was a condition precedent to the insurance. So
for these deals, to give you a little bit of context, MIA
went into each deal requiring a structure that would all ow
over the life of the deal sonewhere between four and seven
percent | osses on |oans, and yet that would not trigger an
obl i gati on under the insurance.

In other words, you could see sone |evel of
defaults and it wouldn't affect MBIA. They call that their
no | oss underwiting policy. It was an attenpt to estinmate
under situations of market stress what |evel of |oss they
could withstand and still be good, because the prem unms on
this can be very small. The idea was that the cash flows
woul d be nore than sufficient to pay off the obligations on
the RVBS certificates.

That built-in protection against |oss presuned that
all the loans were proper and eligible and conforned to the
representations and warranties that were conditions
precedent. Problemis, when |oans are defective, as we've
shown here, when they' re defective, the risks are not as
di scl osed, and there's uncertainty that can't be assessed by
the insurance. Alnost like there's a black box. There's a
bl ack box around, in this case, 32 percent of the |oans.

That uncertainty cuts against MBI A and those nunbers far
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outstrip the protection that was built in of four to seven
percent.

And Your Honor doesn't even have to say, well, at
what point by these |evel of pervasive breaches so naterial
you don't need to decide if it's 15 percent or 18 percent or
20 percent, we're so far beyond it on just those two
categories. It's nultiples of the risk that, as a matter of
| aw, we've shown just on this alone that there are
material |y defective breaches each of which, Judge, the |oan
is material, would result in the increase of price for the
life of the |oan, and taken together neans that MBI A was
presented with material defects that undo the purpose of the
I nsurance agreenent .

(Continued on next page.)
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MR. SELENDY: That materially increase
the risk of loss to MBIA as a whol e from each
transaction and that warrants rescissory relief.
And | want to enphasize that you could reach that
deci si on wi thout even considering any di sputes
that may come up on the next five categories of
| oans. We've already supported it. This isn't 56
percent, as it turns out 32 percent, but it al nost
gets MBI A honme these policies should never have
been precured by Countryw de and resci ssory
damages should be granted. And I'Il take you
t hrough the next categories because they
corroborate the | evel of defect.

THE COURT: You want to start now or do
you want to take the break at this nonent before
you start the new.

MR, SELENDY: It's up to you, your
Honor. |'m happy to keep goi ng.

THE COURT: Reporters. 10 mi nutes now.
Pl ease conme back exactly the same seats. Do not
t hi nk because you're staying behind you' re going
to get a seat. The seats now occupied are the
seats that are going to be occupi ed when you get
back.

MR SELENDY: Thank you
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(Whereupon, a brief recess is taken)
THE COURT: Gkay. Do we have everybody

here. Because whoever is mssing can't be here to

tell me.
MR. SELENDY: | think we're good to go.
THE COURT: Before we do go, | do have a
question that canme up in ny mind. | tried to ask

it before. Maybe | didn't ask it as articulately
as | need to know. 1In terms of the CLTV | oans
t hat section, we know that there was a tape
produced at |least at the time or really
concurrently with when you were putting forth the
I nsurance. And the question is on that tape did
you have opportunity to notice the over 100
percent .

MR SELENDY: It's a very good question,
your Honor, and | shoul d have been clearer. The
I nstances where CLTV were over 100 hundred percent
were not on those | oan tapes. They showed up only
until the M.S so they were not available to MBI A
to read off the | oan tapes before closing.

THE COURT: Because that's an issue
obviously with the insurance law, if you were on
noti ce even though you may not find it material,

If you were on notice that's an el enent of the
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I nsurance | aw.

MR SELENDY: R ght. | think the
standard is not so nuch on notice as whether the
seller has disclosed the falsity and candidly
agreed and you still go forward know ng that the
warranty is false. That is not this type of
situation, your Honor. There was no such candid
acknowl edgenment and di scl osure by Countryw de in
the information that was provided to MBIA prior to
closing. And | appreciate the question.

Now, let's put the slide back up. Slide 49.
"Severely unsatisfactory” loans. As | stated
these are | oans that Countryw de itself determ ned
violated underwiting guidelines and in their own
wor ds post a "severe underwiting risk with
limted or no conpensating factors.” It was part
of their internal quality control process and
we' ve only picked out those | oans that they
Identified as SUS as an additional category. In
fact, if we could put up slide 50 there is a
docunent this is drawn from Countryw de itself.
It's the Whol esal e Loan Division Credit R sk and
Qual ity Assurance description of audit procedures.
As you could see in the right hand col unm under

severely unsatisfactory these are the types of
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things that they identify. Loans that have severe
underwiting risk with limted or no conpensating
factors. Also, loans with fraud which will result
in repurchase if and when investor beconmes aware
of the issue.

Your Honor, we've now becone aware of the
I ssues as you know. W are denandi ng repurchase.
Countrywi de itself was betting on these saying,
|l ook if the investor figures out they are going to
come back to us in this case, it is the insurer
and we are seeking the repurchase.

THE COURT: Did you ever seek repurchase
prior to this nonment?

MR SELENDY: Yes, your Honor. There
were multiple instances in which MBI A demanded
repurchase. Going back to before the filing of
the conplaint in 2008, and as I'Il discuss with
you in fact given the |evel of breaches that MBI A
observed and alleged in its conplaint back in
2008, Countryw de has been on notice of pervasive
and systematic material defects for years, for
years. And keep in mnd since they were
originator of virtually all of these |oans, the
test is when did they becone aware of the problem

The duty to repurchase is not triggered just by
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MBI A giving a specific notice. It's when did they
become aware of it. Since they originated the
| oans, they knew of the problemfrominception and
they can't invoke some kind of |oan by |oan
specific notice requirenment to get out of their
repurchase obligation. The |oans never should
have been in there and under the terns of the
contracts because they were aware of the probl ens
t hey shoul d have repurchased them as soon as they
were inproperly put in there. And that's years
ago. I'Il walk through that later today just to
I ndi cate how severe that problemis because there
are other problens related to that and how
Countryw de processed those requests. Staying
with SUS as you'll see in the third box down to
the right they admt |look if these probleml oans
are reviewed. There is an unacceptabl e high
probability of fallout, indemification or
repurchase. And finally the credit risk issue
agai nst the probability of default is unacceptably
high. And I1'd like to give you an exanple of one
of these loans slide 51. Under the rule for their
gui delines, CLTV has to be based on the |essor of
either the purchase price or the current appraised

value. Looking at the loan that's here and going
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to the original purchase price, the CLTV is
actually at 120 percent. That's the |evel that
was actually flagged by Countrywide itself. It's
SUS report of the quality control group shows the
problem M. Butler identified the same defect and
said there was no basis for any exception noted in
the files. Therefore, the |oan should never have
been included. Al M. Codfrey had to say for
Countrywide is well the current file may not
reflect docunentation available at origination.
That's a non sequitur. Has nothing to do with the
problem The original purchase price is what
shoul d have been used should the CLTV at 120
percent. It doesn't matter what other
docunentation m ght have existed and that type of
specul ation can't create a factual dispute. She
has to have actual facts to rebut M. Butler and
she doesn't. That's the SUS | oan.

Next category as you asked nme about | oans
that breach the 100 percent CLTV rep, | won't
spend a lot of time on this. Obviously if the
|l oan is greater than the entire value of the
property, it's an extraordinary risk. It should
never have been included in the deal and

Countryw de's own expert admts that's a probl em
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on slide 53. W gave an exanple of this slide 54.
It turns out when we | ook at the nortgage | oan
schedul e that and determine the correct CLTV rate
we see a CLTV of 130 percent and they sinply
agreed to that problem There is no dispute on
that. If we ook at slide 55 take anot her exanpl e
here the CLTV is 101 percent as M. Butler found.
Ms. Godfrey says well perhaps the senior |oan
bal ance coul d have been | ower at origination and
that could have reduced the principle balance to
bel ow a hundred percent. WlIl, there is no
evidence of that. |In fact, the file shows just
t he opposite on the file the CLTV ratio included
t hat hundred percent. And you can't rebut us by
sayi ng coul d have, m ght have been different.
That's not a fact. Let's turn to category five.
These are | oans that breached the no default rep.
They only apply to the HELOC securitization not to
all of them What's critical here is there are

two separate tests. There is the statenment "no
default exists under any Mrtgage Note or Mrtgage
Loan." Default under the nortgage |oan is, of
course, a default. The borrower doesn't pay and
that's a separate category then what we're dealing

with right now W're dealing with the default
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under the note which is defined if you |l ook at the
nortgage note itself, it explains that the | ender
may take certain actions in response to the
borrower being in default of any materi al
obligation. Those obligations include that the
borrower has not made and will not make any
m srepresentation. So a m srepresentation by the
borrower under the nortgage note extends to
i nclude m srepresentations as well as failures to
pay. And critically here Countrywi de tries to say
hey that's the borrower nmaking a
m srepresentation. It's not us. W didn't nake
the m srepresentation. |If you go back to the
transaction docunments, and this is true actually
for all of the deals HELOC again closed in
seconds. Countryw de's know edge is irrel evant
when they stand up for their warranties it says
specifically that notw thstandi ng that the sponsor
did not know that the substance of the
representation and warranty was inaccurate at the
tine the representation or warranty was nade the
i naccuracy shall be a breach of the applicable
representation or warranty. For these warranties
Countryw de's know edge is irrelevant. It's

guaranteeing the truth and that's a burden that it
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took on as part of the effort to sell the deals
and to procure insurance. |It's part of the
fundanmental allocation of risks. Countryw de took
that burden regardless of its know edge, but has
to back it up. To give you sonme exanples of this,
slide 57 shows you just how inportant this | oan
default rep is. Here the borrower clained to be
earning $7,000 a nmonth as head of security at a
funeral horme. Well, we went and subpoenaed the
records as to the borrower's 1099 and payroll.
And it turns out that the nonthly incone was $417
a nonth. A stark difference, an obvious violation
of the no-default rep and again keep in mnd it's
the incone which is one of the fundanental
determ nants of the borrower's ability to repay.
It's material as a matter of |aw.

Take anot her exanple slide 58. Here the
borrower clainmed to be enpl oyed as a manager of a
grocery store and clained to be earning $6,800 a
nmonth as a manager. \Wen we subpoenaed the form
1040's for the actual incone it turns out the
borrower was earning an average of $1,235 a nonth.
In fact, the borrower was self enployed as a
| i mousi ne driver not as the manager of the store.

Totally different incone material as a matter of
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| aw and cl ear breach

THE COURT: You're sure that correl ates
bet ween | oan nunber. The |ast four nunbers 4370
is for this person that says --

MR. SELENDY: | know your Honor. It is
extraordinary and yes we are. It was a subpoena
that went directly to the borrower. Directly to
t he borrower and the borrower disclosed the
informati on and said here is ny tax returns here.
This is what | nade, here is where | worked, and
It's conpletely different than the basis on which
the | oan was granted.

THE COURT: Did that |oan default? It
doesn't matter. | would understand, but the
i nterest.

MR SELENDY: This is Countryw de's
argunent saying luckily for us the | oan continued
to perform That's irrelevant under the
contracts, irrelevant under the insurance |aw. As
of day one there is no way that |oan satisfied the
eligibility criteria and no way MBI A woul d have
taken on such a loan given its insurance prem uns.
The next loan I'Il just talk about generally. In
fact we'll skip the next | oan because it's under

seal so we won't put 59 and 60 up. Let's go to
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61. As we've indicated before Countryw de's fact
W t nesses concede that m srepresentations of
i ncome inmpact credit risks at the tine of
origination. That's when you're nost concerned
about the m srepresentati on because you can't know
whet her things m ght work out years from now and
then go back and fix the problem It has to be
right as of day one. This is testinony fromM.
Abdou on exami nation by Ms. Sheth.

(Wher eupon, the video is played in open
court with all parties present)

MR. SELENDY: It's a straight adm ssion.

Yes, it increases the credit risk. As for
materiality, your Honor may ask us how did we
deci de how big a m srepresentation is sufficient
to include. And as you nmay expect, we did not
i nclude all breaches. W just included on this
notion the breaches where the variance was so
great, so great that the difference in incone
woul d have required under Countryw de's own
gui delines that you resubmtted for approval. So
you run it again through the CLUES system for
exanpl e, or you re-underwite the loan. And
that's identified by Countryw de's own technical

manual which states that, if during the process
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the borrower's inconme decreases by nore than 5
percent, you have to underwite the risks all over
again. |In other words, it's a different credit
risk that affects how the | oans are going to be
repaired and you need to reevaluate the deal. So
we' ve appropriately limted our notion to just
t hose categories, one Countryw de's own docunents
confirmmateriality.

Slide 63 it's probably inportant to note that
Countryw de's internal docunments further makes
claimthat m srepresentation of income was one of
the top five reasons for repurchases from
nonol i nes where they categorized what are our
bi ggest problenms as to which we've agreed to
repurchase loans and this falls in that category
of the top five. Stated incone unreasonable or
m srepresentation as to incone. Those are their
top two categories.

Let's nove to the next group. These are
| oans that breach the appraisal representation.
And here, your Honor, there is a specific
representation that the apprai sal was obtai ned
froma qualified appraiser who had no interest
direct or indirect in the nortgaged property. In

other words, it's a warranty that you have the
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true kind of appraisal, not an autonated
apprai sal, not a property update, not a short form
but an apprai ser who | ooks at conparabl es, checks
out the property, exam nes the nei ghborhood and so
forth. Go to the next slide. There are four
basi c types. The appraisal by the qualified
apprai ser stated val ue, valuation, automated
val uation, or property valuation. Significantly
the stated value is sinply the borrower providing
his or her own estimate with little or no version
by the underwiter. The AVMis a statistical
nodel that again rates an automated val uation.
There is no on site inspection or eval uation of
the property. And the property evaluation itself
is used to update a val ue when you have an ol d
appraisal. It's a nuch shorter form \Wen you go
to the next slide you could see essentially the
left reflects the full appraisal by a qualified
apprai ser. Conprehensive just |ike a ful
docunentation | oan. The others are various short
formappraisals. And it's undi sputed by
Countrywi de's internal data --

THE COURT: Just to go back because you
didn't nmention this. Wat is the property

valuation this is.
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MR. SELENDY: It can be used to update a
val ue of the property where you have an apprai sal
that's nore than 120 days old. It's not a ful
bl own apprai sal by a qualified appraiser, but it's
saying let's adjust the nunbers. W'Il|l take a
quick look so it's another short form appraisal
test.

Goi ng back to slide 67 Countryw de's
secondary marketing executive Josh Adler had said
to the Chief Risk Oficer MMirray, "we have a
significant issue with the quality of stated val ue
appraisals.” W have problens with that program
and as you expect the next slide and further the
seni or executive Darren Bigby said, "if we are
going to continue to include these |oans in HELOC
securities, we need to revise our disclosure and
our reps and warranties."” Because they were
warranting that they used qualified appraisers
that they weren't doing. Let's go to the |ast
category. Category 7, these are |oans that
breached the nortgage file representation. And
this is inmportant. This is basically the core
docunent ati on about the nortgage and the note and
the transfer. So when you heard the issues about

robo cop problens and inability to forecl ose and
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the like, it's because the core docunentation as
to the actual nortgage was not validly or properly
transferred to the trust or their key docunents
that are mssing. |In the definition of nortgage
file it includes the original |oan, the assignnent
of nortgage, the recorded nortgage, each
I nterveni ng assignnment, and the title policy. And
these things fundanentally matter to ensure that
if you have the property in trust and there is a
forecl osure, you could do sonething with it. It
confirnms yes this is the owner, this borrower that
we've identified. Yes, the terns of the nortgage
are set forth in the file. If we look at slide 70
this shows you the nunber of |oans in the random
sanpl e where there were breaches in the nortgage
file representation. A total of 521 breaches of
the categories of either they are mssing the
conpl ete nortgage note or the final title policy
or the conpl ete recorded nortgage of the grantee.
Some of them m ssed nore than one docunment, so the
total nunber of unique loans with those breaches
Is 460, again out of a population of six thousand,
so a significant percentage have these issues.
These tend to be again very clear black and white

breaches once you go to the file. So if we take
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71, M. Butler determnes ook it's mssing the
recorded nortgage. That's a precondition to the
| oan being included in the trust. [It's not there.
Countryw de's expert agrees, look the file didn't
docunent evidence that the nortgage was fil ed.
And so they have nothing to say. Go to the next
slide. Here this loan is mssing atitle
i nsurance policy. There is a prelimnary title
report, but no title policy and Countryw de's
expert Ms. Murphy says well no title insurance is
docunented and HUD one did not docunent that its
purchased again. |It's essentially an adm ssion
that's not there, but they woul d have repurchased
the loan. Let's go to the next one. They try to
argue well you don't need a title policy for |oans
that are under a hundred thousand dollars. And if
we go back for a second to slide 69 the title
policy is required for each nortgage loan wth a
credit limt in excess of a hundred thousand
dollars. So Ms. Murphy's argunent woul d appear to
be consistent but, your Honor, we only noved on
t hose | oans which were greater than a hundred
t housand dollars for which a final title policy is
plainly required under the docunents. So to say

you don't need it for a |loan under a hundred
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t housand dollars m sses the point. Al of these
| oans that we nmove on are above a hundred thousand
dollars. It's all 17 and there is no valid
response of any kind com ng from Countryw de.
Let's go to slide 74. This is an exanple of

a loan that's mssing a nortgage note and that
note is the evidence of the terns of the actual
I ndebt edness. You need to have the nortgage note
to be able to enforce your claimagainst the
borrower. Countryw de's two experts responded
saying well, the fact that the loan file doesn't
have it doesn't nean that it wasn't there
originally. That's not an okay answer. You need
to have the docunentation in the file. It's
required and it's necessary to be able to enforce
t he nortgage agai nst the borrower. M. Mirphy
says reference to the note is found in the closing
Instructions, but she's unable to identify it.
There is no real dispute of fact.

THE COURT: | see. Just one little
problem The bottom Ms. Miurphy there is an
i ncorrect |oan nunber; am| correct?

MR. SELENDY: Yes, thank you. Yes.
That doesn't correspond to the |oan nunber. It's

a base nunber.
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THE COURT: It's a base nunmber. Al
right.

MR SELENDY: As | understand. It's not
a publicly disclosed nunber.

THE COURT: That's not a problem Thank
you.

MR. SELENDY: An exanple of how they try
to dispute this is made plain on slide 75. M.
Butl er says there is no copy of the note in the
file. The response that cones back from
Countrywi de's expert that says when the senior
lien note is inthe file, the senior lien note is
the first lien note. That's not the |oan we care
about. W care about the second note. It doesn't
do any good if the senior lien note is in the
file. The type of attenpt to dispute a fact that
does not exist, you need to have the second lien
note inthe file. Let's go to the next exanple.
These are the grant deeds. On this |loan M.
Butler says it's mssing the required grant deed
prudent and reasonabl e | ending practices require
t he docunent to be provided. It's mssing. Only
response from Countrywide is this docunent isn't a
requi red docunent. W set forth on slide 77 what

the grant deed is and why it's necessary. The
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grant deed is the docunent that transfer title to
real property fromone party to another. It's as
the second bullet reflects it's what warrants that
the grantor actually owned the title to transfer
and it's part and parcel of the original recorded
nortgage. So for these issues there is no dispute
as to fact they argue that it's not necessary.
"Il note that this affects only 36 of the unique
| oans in the total. Fundanentally, your Honor
it's undi sputed that m ssing nortgage file
docunents increase the credit risk because a
| ender can't foreclose on the nortgage | oan
wi t hout those required docunents on slide 78. And
we note that Cynthia Simantel, the vice president
of investor audit stated that [oans with m ssing
| egal docunents were rated as "severely
unsati sfactory" because the |loan wouldn't really
be valid. Wuldn't be a valid loan. In which
case it should never have been in these deals.
And as we show on slide 79, this issue was
exam ned by the Congressional oversight panel in
its Novenber oversight report exam ning the
consequences of nortgage irregularities for
financial stability and foreclosure mtigation.

And as the panel stated "the primary concern
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arising out of docunented irregularities is the
potential failure to convey clear title to the
property and ownership of the nortgage and the
note. |If during the securitization process,
requi red docunentation was i nconplete or inproper,
as it was in all of these instances that MBI A has
I dentified, then ownership of the nortgage may not
have been conveyed to the trust. The trust may be
unable to enforce the lien through foreclosure.”
And this led, as your Honor may be aware, to many
banks throughout the country having to slow up or
stop foreclosures for nonths at a tine to try to
get the correct docunentation. Well, Countryw de
spent years trying to get the correct
docunmentation in response to MBIA's demand. In
fact, as your Honor may recall you had to give
mul tiple opportunities for Jackson affidavits the
original production was supplenented on nultiple
occasi ons. W even accepted productions that were
not presented as part of the second lien file
where they gave us first |lien documents and we
added those in to try to find out were those
m ssi ng docunents anywhere present and they were
not. So that gives us, your Honor, the 56

percent. If you look at all of these categories
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together, as |'ve just described the subset of
breach is identified by M. Butler's letter that
we submit are incontestable as to which the only
di sputes are feigned or they' re unsound under the
contract because there are ultimate requirenents
that are not there, then you have 56 percent of
the overly all population nore than half wth
materi al defects. Again under any standard that
woul d warrant rescissory danages.

And 1'd like to say just a couple of things
about the method for extrapolation. |[If you turn
to slide 81. As you may recall Doctor Cowan a
coupl e of years ago stood here in this courtroom
and testified for an entire day about his sanpling
method. Oiginally Countryw de had two experts
that were going to contest what Doctor Cowan said.
But when Doctor Cowan was done, their experts left
and didn't conme back. There was no testinony
about an alternative sanple. And this court
concl uded yes the process that Doctor Cowan has
advanced neets the Frye standard. It's
scientifically reliable and because Countryw de
el ected not to submt any opposition sanple or to
put forward any sanpling expert, it's unrebutted

both as to the method as to which the sanple was
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taken and as to the extrapol ati on net hodol ogy.
The extrapol ation nethod is relatively clear for
each securitization. You could either take the
fraction of breached | oans of the sanple, conpared
to the total popul ation, and then apply that
fraction to the securitization. 30 percent in the
sanpl e means 30 percent in the deal. O you could
take the breach loans and figure out what's the
dollar amount. If it's 32 percent of the dollar
val ue of the sanple, then it's 32 percent of the
deal. Very straightforward. The extrapol ation
method simlarly is uncontested by Countryw de.
They didn't forward any expert to rebut Doctor
Cowan. And on slide 82 the third bullet point
their own expert Doctor Hausman conceded that the
met hod of extrapolation is correct. So we don't
have a dispute as to the use of the random sanple
or the method of the extrapolation. There is no
reason for this court not to conclude if you agree
that a certain percentage of breaches are
i ndi sputable that identify to the overal
popul ations in this case. And on slide 83 we
again create what this neans if you extrapol ate
t he i ndi sput abl e breaches to | ook at what those

breaches are in the securitizations. You'll find
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that | ooking at the original principle bal ance,
which is the day one bal ance, well over half at
l east 12.7 billion dollars of |oans have the
material defects that are indisputable. The
nunber is nmuch higher if we do go to trial as
we' || show the nunber is nuch higher taking into
account all of the breaches that were identified.
Just the categories here give us the 12.7 billion
dollars. And on slide 84 these warranties as |'ve
said are all conditions precedent to the issuance
of the insurance policies. W |ooked at New
York's common | aw and the standard under 3106(b)
the question is whether there was a breach of
warranty that was a condition present in the deal
such as there was a material increase inrisk to
the insurer. That's exactly what we've shown here
breaches of condition precedent that create that
risk and therefore rescissory relief is
appropriate. | won't spend a lot of tinme talking
about the basis for rescissory damages. This
court already knows that rescissory damages are
appropri ate based on cases from New York and
el sewhere. | do want to put on the slide 85.

(Continued on the next page)
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MR. SELENDY: | do want to point out slide 85 that
Judge Crotty, just as Judge Crotty and Rakoff agreed with
your initial reading on material and adverse effect. They
said this Court has the power in equity to award relief
equi val ent to rescission, nanely claimpaynents |ess
prem umns.

Judge Rakoff gave a different ruling, because in
the contract in his case the insurer rights and renedi es
were nmade expressly subject to renmedies applicable to the
i nvestor and the insurer cannot have the ability to revoke
multiple clauses in the insurance agreenent, which were
I ndependent, as we do here.

So rescissory damages is available. And as Judge
Crotty held under simlar facts in a simlar forum the
i ndermity agreenent is a prinmary agreenent between the
i nsurer and the plain | anguage of the agreement reflects the
parties' clear intent to provide expansive and inclusive
renmedies in case of breach clearly reserving Syncora's
rights to pursue any avail able renedy under the conmon | aw
and equity, and he specifically distinguished the ability to
go after rescissory damages fromthe contract repurchase
pr ot ocol .

As Judge Crotty said, the repurchase protocol is a
| ow- powered sanction for bad nortgages that slip through the

cracks. It is a narrow renedy, one breach and two breaches,
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that is appropriate for individualized breaches and desi gned
to facilitate an ongoi ng information exchange anong the
parties. That is not what is alleged here. W're not
tal ki ng about a two percent or five percent or seven percent
re-trade, Your Honor, we're tal king about 56 percent or
hi gher, and for that we need to | ook at the broad renedies
reserved under the contracts for MBIA

Slide 87. The Court's prior ruling on rescissory
damages is | aw of the case. Countrywide has tried to stand
up and say, no, |look, there's this argunent we didn't make
before as to sole renmedy, that neans rescissory danmages
aren't available. Well, that issue was necessarily
determ ned al ready when this Court exam ned the contracts on
subm ssions by both parties and said rescissory damages are
avai l able. |If Countryw de had any belief in their sole
remedy argument, they should have raised it |ast Cctober,
certainly before this Court's determ nation in January that
resci ssory danmages are appropriate.

There's | aw of the case specifically designed to
prevent the re-litigation of issues of |law that have already
been determined at an earlier stage in the proceedings. And
while I won't spend nmuch tine on it, | want to point out
that even if their new argunent as the sole renedy were not
barred by | aw of the case, they're wong on the nerits.

There are nmultiple provisions that give MBIA the ability to
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cone after Countrywi de and seek relief for the breaches of
condi ti ons precedent, the agreenent.

There is a limtation in one of those provisions,
Section 2.01(l), that only applies to breaches of this
par agraph that states, "The renedy for any breach of this
par agraph with respect to representations and warranties
relating to a nortgage |loan shall be limted to the renedies
specified in the related transaction docunent." But MBIA is
rel yi ng upon ot her paragraphs in Section 2.01(l),
specifically Section 2.01(j) in which the insurer obtains a
special warranty from Countryw de that the transaction
docunents and other material information do not contain any
statenent of material fact which was untrue or msleading in
any material adverse respect when nade.

MBI A is also relying upon sections outside of 2.01
al together. For exanple, in Section 5.01(a) -- this is at
the bottomof the slide -- in event default occurs, if any

representation or warranty nmade by the master servicer, the

I ndenture trustee, the issuer, the sponsor -- which is
Countrywi de -- or the depositor -- which is also
Countrywi de -- shall prove to be untrue or inconplete in any

material respect. An event of default entitles MBIA to very
broad renmedies, as specified in Section 5.02(a), MIA can
exercise any rights and renedi es under the docunents or take

what ever action at law or in equity as nmay appear necessary
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or desirable in its judgenent to enforce performance of the
obl i gati ons.

And I'Il reserve slide 89, which distinguishes
other cases for a reply to Countryw de, as they intended to
pursue the sole renmedy and argunent, which we submt was
wai ved and is clearly inadequate under the documents. |
wi Il show, however, in slide 90 that our showi ng of material
breach neans that any limtation under the insurance
agreenment which is different than the insurance policy is
also void as an issue. |If we're entitled to rescissory
relief, those renmedies can't stop us, those limtations
can't stop us from pursuing a renedy.

Countrywi de, in its papers, confuses the insurance
policy with the agreenent. Cearly, the policy wll
continue to run. It's an absolute and irrevocable policy.
MBI A has today, by it's conmitnment to the note hol ders, has
pai d out about $300 billion, as of today, and continues to
pay out under that policy while Countryw de is not
purchasing loans. MBIA wll continue to. That's an
absol ute policy. But the agreenent between MBI A and
Countryw de, the insurance agreenment is not irrevocable,
there's nothing that prevents that court from voidi ng any
limts under that policy upon our showi ng either of materia
breach of conditions precedent, which neans that the

agreenment never had effect, the conditions precedent had not
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been satisfied or our show ng, as we intend to discuss
tonorrow, of material inducenent of the policy through
m srepresentations, which also neans that the agreenent
never took effect. So Countryw de cannot stop us from
seeking relief under sole renmedy provision

Now, |'ve spent a lot of time discussing the
I ndi sput abl e breaches here. 1'd |ike to tal k about what
Countryw de actually did on the repurchases, and
specifically its frustration of that repurchase renedy,
which is one of the basic obligations in the contract.

I f you put up slide 92, this shows you on a
securitization-by-securitization basis just what Countryw de
has done and the percentage range -- percentage of
repur chases ranges from 0.01 percent up through a high of
one percent and then down to .23 percent. This is every
single deal. That's all they've repurchased. And that's,
you can clearly see it, that's the little bit of red at the
very bottom of each securitization, a mniscule amount of
r epur chases.

The bl ue corresponds to the categories of
i ncont est abl e defect that we have di scussed today; and the
green area is the additional set of defects, which we wll
discuss if this case goes to trial. Those confirmextrenely
hi gh and pervasive defects as M. Mzilo should have

expect ed when he nmade his theme dom nation rather than
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prudent underwiting. They're very high levels and they
weren' t repurchased.

Slide 93, please. As | indicated earlier, the
obligation to repurchase arises within 90 days of
Countryw de's di scovery or awareness of the defect, whether
or not MBIAis the entity that provides notice, and that's a
simlar provision for the HELOC deal s cl osed and second
deal s.

The first sub bullet refers to the sale and
servicing agreenment which makes plain that the sponsor,
whi ch is Countryw de, should use all reasonable efforts to
procure in all material respects any breach of the forgoing
representations of warranties within 90 days of becom ng
aware of it. And simlarly, the PSA, Pooling and Servicing
Agreenent, associated with the close end second
securitizations provides that master servicer and the
sell ers, nmeaning Countryw de, hereby covenants that wthin
90 days of the earlier -- of the discovery or receipt of
witten notice, that it shall cure such breach of al
materi al respects or renobve such nortgage | oan.

As | indicated, Countryw de's 90 days opportunity
to cure has long since expired with respect to all defective
| oans contained in the securitization. That's partly
because the notice provided by MBI A was provided using its

conplaint and using its sanpling where it gave notice of




© 00 ~N oo o b~ w N P

NN NN NN R R R R R R R R R R
o g A W N B O © 0 N O O A W N B O

77

Motions - M. Sel endy

ranpant and systematic defects. |It's partly because
Countrywi de origi nated, underwote and serviced the vast
majority of the |oans and had know edge of the defects
since, in fact, before the securitizations even closed, and
certainly as of the tinme of closing, they further had
know edge from dat abases within Countryw de that tracks
defects, such as a | oan auto cure database, which was part
of their quality control group or their FACTS database which
tracked instances of suspected or confirned fraud. MBIA
gave specific demands for repurchase totaling over 13,000
| oans in 2008 and again in 2010. And if we |ook at the
conpl ai nt and anended conpl aint, that's 2008, 2009, each of
t hose defect rates was alleged in excess of 90 percent.

Further, MBI A provided the Butler expert report as
of February 27th of this year giving specific notice that
96. 8 percent of nortgage |oans in the random sanple were
materially defective and further notice was given in the
rebuttal report. | want to point out again the insured
Fl agstar Vision where in that case where Judge Rakoff
al | oned use of sanpling follow ng Your Honor's decision to
prove the extrapol ation of defects.

He made plain that you cannot construe the notice
requirenent as requiring a literal identification of every
single individual loan that's inconsistent wth the

insurer's rights and renedies, and if you provide notice
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t hrough a sanpling or, as we did, in both the conplaint and
t he sanpling, then you've given the notice that triggers the
duty to cure.

| want to point out for all of these notices given
by MBI A, not once, not once, did Countryw de repurchase
|l oans within 90 days. Let's put up the tinmeframe. This is
the first specific -- I"'mgoing to show you, these are where
we actually gave here all the |oan nunbers. Countrywi de, in
addition to our statements of pervasive and systenmatic
defect, here are the particular |oan nunbers. Well, on this
demand 1,378 |loans were identified. They took Countryw de
140 days after that demand to repurchase just 36 of the
| oans, and indeed they continued in dribs and drabs 250 days
| ater, 326 days later, 418, one thousand --

THE COURT: Excuse me. That's for the same 1, 378
| oans?

MR SELENDY: Yes, it is. Yes, it is, Your Honor.
So 1,514 days later, they repurchased a total, across all of
these, a total of 151 loans. Let's |look at the second band
here. 914 different loans were identified. It took
Countryw de 236 days to repurchase 18 of those |oans. And
if we stretch it out and | ook, 1,424 days |ater they stil
had only repurchased 106 | oans out of that grant.

Let's go to the next one. Decenber 2008, MBI A gave

a further demand for 2,397 |oans. Again, 104 days |ater
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Countryw de first repurchased. MBI A made this demand even
t hough by now it was apparent that Countryw de was not
honori ng the repurchase renedy, had totally frustrated the
purpose of it, and therefore was futile to do. MBIA
nonet hel ess formnul ated addi ti onal specific demands at high
cost to itself and presented it to Countrywi de to see can we
negotiate a resolution, will you repurchase the | oans and,
i n substance, Countryw de did not.

The fourth demand, June 23, 2010, and an additiona
8,781 | oans were denmanded. Again, it took Countryw de 201
days to nmake the first repurchase, which was a small
fraction of that total. And during this entire period while
Countryw de i s dishonoring the repurchase obligation, taking
wel | over 90 days and typically refusing to repurchase at
all, MBIA continues to pay clainms under the insurance
policies. So the noney which should have conme in and hel ped
fund an insurance obligation, even if all the |oans had been
eligible and properly included, the noney which should have
cone in, in the event of any errors by Countryw de, to deal
Wi th insurance paynents, was not com ng in and has not cone
in today. One reason for this is that Countryw de, as |
stated earlier, did not apply the standards under the
contract.

If we can turn to the next slide, please. This is

slide 100, please. What Countrywide did was literally
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enpl oy what they described as a red-faced standard to the
repurchase revi ew of nonoline demands. This was a process
establ i shed in Novenber 2008. The docunent we cite fromis
production update nonoline cite, and in that process they
added nmultiple levels, three levels, before any repurchase
could be done from nonoline |oan; and they further put the
substantive limt we'll only repurchase the nost egregious
| oans, the ones that can be poster children in litigation,
the red-faced loan. And they testified in deposition what
they nmeant. They, as they stated, Countryw de woul d
re-limt purchases to those |oans that had bl atant issues
with them That's obviously not a standard under the
contract.

| would Iike to play you the clip of one of their
own witnesses trying to explain what is this red-faced
st andar d.

(Wher eupon, a videotape was played in open court.)

MR SELENDY: So, Your Honor, whether the
standard -- the so called red-faced standard is the very
egregious loan standard or the highly incredible |oan
standard, it's not a contract standard. That shoul d never
have been applied to the repurchase demands from MBIA.  And
It wasn't just new substantive [imts that Countryw de
I mposed. They al so created new process hurdles for nonoline

repurchase. | asked M chael Schl oessmann, the head of the
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rep and warranty group about this, didn't you create new
process burdens for nonoline demands, and finally he
admtted, after he first denied it, that Countryw de had, in
fact, created additional hurdles for approving repurchase
requests submtted by nonolines.

Let's have a clip.

(Wher eupon, a videotape was played in open court.)

MR SELENDY: Special process, a new step to the
front end, a new step at the back end, multiple |layers of
approval required. M. Schloessmann first said it was
absolutely untrue. |It's reflected in the slide, that's on
your deck, and then he finally says, yes, yes, that's true.
And there's further testinmony from-- let's go to the next
slide from Countrywi de and BAC w t nesses that made cl ear
whil e at any |evel any enpl oyee, except for trainees, was in
the power to deny the request in saying no, if you wanted an
approval you needed to have two |levels of |oan | evel review
by the underwiter and manager, in addition to approval by
t he pendi ng managenent review or PVMR nonoline commttee,
three different |levels of approval, and ultimtely both
Countrywi de and the Bank of Anmerica sign off.

And sonething that's inportant to say here, Your
Honor, Bank of Anerica took over this repurchase process.
W' ve been tal ki ng about Countryw de, but you should keep in

m nd that Bank of Anerica has continued to adopt and
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I mpl enent the process of Countrywide in these loans. |It's
Bank of America operation. And that's reflected in their
| evel s of required reviews. Any Countryw de or BAC
repur chase enpl oyee could refuse to repurchase it. |If you
| ook at the text on the bottom of the page, both sides would
have to agree for an approval, neaning both Countryw de and
Bank of America would have to agree to approval, approve a
| oan from a nonoli ne.

Sol'dlike to put up on the page just a contract
standard. Let's start with that, Andy. oing back to the
contract standard, it's the blue boxes at the top. Wat's
necessary for repurchase, you need to show did the | oan
breach the representation and warranty and did that breach
materially and adversely affect the interest of MBIAin the
| oan. The answer to both those questions is yes, then

contract standard is satisfied and the repurchase shoul d be

made.

But for Countryw de this was just the starting
point, if it even applied these factors at all, because what
Countrywi de said was we'll hang on, let's see was that

breach so egregi ous that Countryw de woul d be red faced not

to repurchase the loan. |If the answer is no, there's no
repurchase even if the contract standard is satisfied. |If
It's yes, there's another question did the |oan default. |If

you make it through that hurdle, there's another question,
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did the breach cause the default. So it's red-faced, was
their default, did the breach cause a default standard that
are no where in the docunents.

And then in ternms of process, was the |oan
recommended for repurchase by investor review as one of the
groups | ooking at the nonoline demands. |If the answer is
yes, there's another process burden, was the |oan
reconmended for repurchase by both Tier One and Tier Two
underwiters in the investor audit group. |If the answer is
yes, you need yet another |level, was the | oan reconmended
for repurchase by both BAC and Countryw de, nenbers of the
wor kout strategies group, and if you make it through these
si x additional hurdles process and substantive hurdles only
then do you satisfy the Countryw de standard, which starts
to explain how it could possibly be that where we receive a
breach rate of 96.8 percent Countryw de is repurchasing 0.2
per cent.

This explains why. They didn't use the contract
standard. They created new processes, specifically targeted
to nonolines, and if you had the temerity to actually sue
Countrywi de to enforce your contracts there was a speci al
addi ti onal burden, they would stop processing |oans through
their litigation.

So, Your Honor, we submt that rescissory relief is

warranted not just for the pervasive and systematic breach
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at the beginning of the contract by including all of those
materially defective loans and transferring risks to the
i nsurer that shoul d never have been transferred, but also
because the repudi ated deal, and this a renmedy under genera
conmon | aw, as we've pointed out in the first bullet, this
Is the Court of Appeals case. Rescissionis permtted for
repudi ati on of contract or an essential part thereof. And
in the case of repudiation, unless the danages can be
ascertained with reasonable certainty, rescissionis a
matter of right. And this is echoed by other cases fromthe
Fourth Departnment, Second Departnment that were cited here.

So because Countrywi de has utterly failed to
performin accordance with the repurchase obligations under
the contract, they've repudiated the contract and for this
i ndependent reason rescissory danages is appropriate. They
cancel ed or del ayed delivery of loan files to MBIA  They
created their new extra contractual standards requiring the
| oan to default, default caused by the breach that you need
this red-faced test, they created process hurdl es and they
refused repurchasi ng.

So to sumup, Your Honor, on this day of argunent
on the contract side of sunmary judgnent, this Court should
grant MBI A summary judgnent on seven key issues. First,
goi ng back to the core standard, material and adverse

effects are assessed as of the closing date of the
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securitizations. Securitizations alone need not be in
default, need not be delinquent. The test is a day one test
that's true both under the contract terms and under the
i nsurance | aw.

Secondly, Countryw de materially breached its
representations and warranties for each of the identified
categories of defect on which we're noving to the
i ncont est abl e breaches as to which, at best, Countryw de
only feigns a dispute, and as to the first two categories as
to which they have no factual disputes at all.

Third, MBIA sanpling and the rel ated extrapol ation
IS un-rebutted scientifically, reliable on the basis of
an -- on award of rescissory damages. As |'ve stated,
Countrywi de does not present any rebuttal on the sanpling,

t hey have no sanpling expert, they don't contest the
extrapol ation. Fourth, that the sole renedy argunent they
I nvoke to try and change this Court's prior ruling on

resci ssory damages is barred by law of the case. It's also
wrong on the nerits.

Fifth, in consequence, Countrywide is liable for
resci ssory danmages as to each securitization, because it not
only breached warranties, but it breached warranties that
were conditions precedent to the insurance and that
materially increased MBI A s | oss.

Six, that Countrywi de is independently liable for
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resci ssory damage as to each securitization, because it
fundanmental ly frustrated and repudi ated contracts by denying
its obligations and di shonoring the repurchase obligation.

Finally, Your Honor, | would note at m ni num t hat
t hese pervasive breaches of representations of warranties
warrant an award at the | east of repurchase danages as to
each category of defect. |If for whatever reason Your Honor
were not inclined to rule on the rescissory damage as to
each transaction, and we believe that you shoul d given that
we' ve so far exceeded any test of materiality for MBIA at
the least MBIA's entitled to an award of repurchase damages
for the categories we've shown according to the nunbers
refl ected on the extrapol ation.

Thank you, Your Honor.

THE COURT: Thank you, M. Selendy. Al right, we
are now at 12:03. Certainly we can begin rebut opposition
at this point, though, right? Does everybody want to
take -- why don't we do this, why don't we all stand up and
take a calisthenic break. Wy don't you take five m nutes
and do that.

(Whereupon, a brief recess was taken.)

(Continued on next page.)
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MR. APFEL: Good afternoon at this point
your Honor.

THE COURT: Yes, good afternoon

MR APFEL: Let ne tell you up front
that we're going to be splitting the argunent, M.
Ware and nmyself. And the division is going to be
|"mgoing to cover the disputes as to the various
al | egations concerning the 56 percent of the |oans
that M. Selendy says are incontestable and
showi ng why there are contests at every point.
And then M. Ware is going to be covering the
I ssues from extrapol ati on on down tal king about
the various forns of relief that MBIA is seeking
based on the purported incontestable indisputable
breaches which we will show are very much in
di spute. Before getting -- and your Honor one
ot her warning ahead of tinme. Qur deck |I hope to
cover all of it although we're going to be taking
things a little bit out of sequence so we wll be
ski pping around a bit, but I will alert the court
exactly on what slide we are on.

THE COURT: Your slides are nunbered
t 0o.

MR. APFEL: Before getting into the

details of our argunment, your Honor, | want to
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step back for a nonent and di scuss with your Honor
the extraordinary nature of the relief that MBIA
is seeking. Wthout a trial, wthout your Honor
as fact finder having the opportunity to hear a
single witness other than a few snippets from
multiple day depositions that M. Sel endy pl ayed
for you this norning, the plaintiff is asking you
in this case to first award well over three
billion dollars in damages. O in the alternative
repurchase of over 56 percent of all loans in

securitizations a total of over two hundred and

ei ghteen thousand | oans. Repurchase -- order the
repurchase of paid in full |oans and perform ng
| oans, even though paid in full |oans cannot be

repurchased. And repurchase of perform ng | oans
woul d actually hurt innocent investors and trusts.
And they are basing all of this not exclusively
but primarily in connection with their summary

j udgnment notion. 99 percent of the notion rests
on the judgnment and opinions of a single purported
expert w tness Steven Butler whom you' ve seen in

t he back of the courtroom and you' ve heard maybe
10 seconds of his testinmony that went on over the
course of two days. This is a man who found 97

percent of the | oans he reviewed significantly
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def ecti ve, even though nearly 80 percent of those
| oans are actually paid in full or performng. He
never reviewed 98 -- over 98 percent of the |oans
as to which MBI A seeks repurchase and or danages
on this notion for sunmary judgnment. And his
testinony and his opinions are disputed by six
di fferent independent experts. Karen Godfrey who
Is our underwriting expert, Frank Lucco who is an
apprai sal expert, Lisa Miurphy who is a conpliance
expert who worked for years and years in the
office of thrift supervision as regul ator.
Charles Gice, who is al so conpliance and banki ng
expert and Jerry Hausman and G en Hubbard both of
whom are econom sts in econonetrics.

Now, the request by plaintiff here, your
Honor, to award billions of dollars in damages
what anmpunts really to the word of one man sight
unseen other than in the courtroomtoday whose
testinony is flatly disputed by at |east six
Countryw de experts is renmarkable and
extraordinary and | suggest to your Honor it is
unprecedented. Mre inportantly the nmotion is not
supported by the facts | et alone as M. Sel endy
says incontestable and indisputable facts. And

It's not supported by the | aw including the | aw of
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the case as decided by, your Honor. For these
reasons, and we'll get into nore reasons in a few
nonents, the notion nust be denied. MBIA you
shoul d understand, your Honor has not sinply
initiated litigation against Countrywi de. It has
commenced litigation against virtually every
single lender in the industry whose residenti al
nort gage backed securities it insured during the
rel evant period to our case which is 2004, to
2007. In every case not just against Countryw de
It has nade the exact sane allegations of fraud
and breach of contract and in every case it
al | eges that nearly every | oan underlying the
securitization anywhere from 85 percent to 99
percent of the |oans were defective and nmade in
breach of representations and warranties. Here
are sone exanpl es of cases brought by MBI A and the
breach rates that it has alleged with respect to
representations and warranties. The breach rates
with regard to the | oans at issue. 97 percent, 97
percent, you could see 95 to 99 percent, the | ow
being 85 percent. According to MBIAit would
appear as if nost of the nortgage |ending industry
not sinply Countryw de was engaged in sone sort of

conspiracy to systematically nmake bad | oans. In
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Countrywi de's case | woul d suggest, your Honor,
MBI A's allegation that 97 percent of the loans in
the securitizations were significantly defective
meani ng that they brought with themin the words
of M. Butler a neaningful and substantia
increase in the credit risk associated with those
loans. It's a particularly remarkabl e all egation
because as the record here shows Countryw de | oans
have out perforned others and i ndeed performnmed
extraordinarily well given the economc tines that
we faced since 2007. In fact, nearly 80 percent
as | noted of the |oans had been either paid in
full or had performed and continue to perform
notwi t hst andi ng the worse recession that the
United States has had since the great depression
of the 1930's. MBI A has not suffered any harm as
a result of these |oans yet it seeks to have
Countryw de repurchase nost of them M.
Sel endy's figures this norning was the incontested
repurchase should be in the nature of over 12
billion dollars even though at this point MBI A has
paid out clainms of approximately three billion
dol | ars.

THE COURT: How nmuch do you say that

MBI A has paid out in terns of clains?
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MR APFEL: | believe they paid out a
bit over three billion dollars.

THE COURT: Three billion. Are they
asking for three billion dollars at this point?

MR APFEL: At this noment. But what's
confusing is that they also seemto have in the
alternative a repurchase clai mwhere they are
seeki ng the repurchase of |oans including |oans
that can't be repurchased because they no | onger
exi st since they've been paid in full. And the
addition as to all of those |oans as to by they
are seeking repurchase sone of which are
I ndi sputable. There is no question are conpliant
and good | oans that add up to over 12 billion
dol l ars, which is the nunber being shown to your
Honor .

THE COURT: The main point M. Selendy
made and | think has to be tal ked about and t hat
Is the main point is that you have to take
everything at the origination not at whether or
not they perforned or didn't performor whether or
not they were good | oans or bad | oans or whatever.
You have to take it as of the origination. Do you
agree with that?

MR. APFEL: W don't agree, but for
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pur poses of today's discussions we will agree. W
know your Honor has ruled on this issue. W've
been before your Honor previously on the issue.
We believe that materiality and adversity requires
sonet hing nore, sonething nore than nearly a
material increase of the credit risk at the point
of origination. 99 percent of the argunent [|'1|
advance to your Honor today w Il assune that
that's the standard and that that day one the
point of origination is the only tine that matters
for our purposes. There are, | would suggest your
Honor, five principal reasons why the notion
shoul d be denied. The first is genuine disputes
of material fact.

Now, M. Selendy said over and over again
that they've been nodest in their demands for
summary judgnment. That they have focused only on
t hat subset of |oans what he describes as the 56
percent across the securitizations that are
i ncontestabl e indisputable in material breach of
guidelines. Al of them There can't be any
di spute about. | wll denonstrate, | hope, over
the course of the day that there are disputes
across the board with respect to virtually, if not

all of the l|oans that have been put in issue by
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MBI A on sunmary judgment. Let ne just take a
nmoment to show your Honor two or three exanples.
One of which will be an exanple that is not in the
deck, but that is in MBIA s power point deck which
M. Selendy skipped over. | think it's in page
sixty of his deck. And as you could see he left
out sone crucial information, but | will get to
that in a nonent.

THE COURT: Is this the one by the way
that is seal ed?

MR APFEL: |'mnot aware that the
entirety of the loan is seal ed, your Honor.

THE COURT: \Who asked for the sealing?
Does anybody know who requested that this docunent
be seal ed beyond ny usual statenments of |aw which
is take out the first nunbers and just have the
back nunbers? As far as | renmenber no | oan was
sealed inits entirety.

MR. APFEL: | thought there were just
redacti ons nade.

THE COURT: | thought there were only
redacti ons.

MR. SELENDY: W have no objection
regardl ess, your Honor.

THE COURT: (Ckay. So wait a second. W

94




© 00 ~N oo o b~ w N P

NN NN NN R R R R R R R R R R
o g A W N B O © 0 N O O A W N B O

95

Pr oceedi ngs
agreed that what | stated -- by the way Bank of
Anerica please listen. Do you agree what | stated
i's that bank nunbers should be truncated the way
we agreed to do it.

MR. APFEL: That's what we've done, your
Honor .

THE COURT: And we've also we don't --
we take out nanes of people, originations,
anyt hing that nmakes that |oan particularly
sonet hing that we could then trace back to an
i ndividual. And then beyond that if there is
sonmet hing that has to be redacted, it's the sum
itself, it's not the sumon the back of the
statement. That's what | thought what we did.

MR SELENDY: | understand fromny team
it's Countrywide's nmotion. They did not file that
| oan publicly yet. That's the only reason why |
did not talk about it. |If they correct that, |
woul d be happy to tal k about it.

THE COURT: Wth that in mnd, go to
page sixty with those redactions in m nd.

MR APFEL: \What we'll show we have the
exact sane |loan set up. |It's not in the deck. W
didn't intend to speak about it but since it is in

M. Selendy's power point deck, | thought we would
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provi de an opportunity to talk about this |oan.

Now, this is the |oan that ends with and
we'll refer to it ends with 3901. And this is a
| oan that just to situate, your Honor, MBIA
maintains is in breach in material breach of the
no default representation. And the basis for
their argunent is that the borrower conmtted
fraud. And therefore, since the borrower
commtted fraud that in and of itself is a
violation of the no default representation. W'l
spend sonetinme |later on tal king about how the no
default representation doesn't cover fraud at all,
Is not a no fraud representation. And therefore,
it doesn't apply to any of the instances where
borrowers comm tted fraud, but for these purposes.
For these purposes let's assume MBIAis right in
Its interpretation of the so-called no default
representation, and that it really is in their
terns a no fraud representation. They claimthat
this is an incontestable. |It's incontestable that
this one is in material breach

Now, M. Butler's docunentation they received
Is froma subpoena to an enployer. Santa fe
station Casino, and it reflects the docunentation

that they received reflects is that the borrower
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made $2,500 sone odd dollars a nmonth instead of
$4,000 a nonth as stated in the origina
application. Countryw de disputes the finding
because the borrower |listed the second job,
exposition transportation on her application
stating a total of $4,167.00 for her two jobs.
But M. Butler did not subpoena job nunber two.
MBI A argues that Countryw de here -- this is an
exanple and this is why it's in their deck in
nunber 60 attenpts to manufacture an issue of
fact. This is an exanple of how we're supposed to
be feigning issues of fact, because job nunber two
ended 14 days prior to the conpletion of the |oan
application. But the file itself proves that MBI A
is wong. Now, if you |look at the application the
borrower made the initial call to Countryw de on
February 12th of 2004. Wth respect to the job
two application it says on the job two application
that there is aline filled out that indicates
that the borrower fromMarch 1 of '94 to March 3
of 2004, and then MBI A says the conpl eted | oan
application is 14 days later and that's what's
featured in their materials. 14 days |later and so
the borrower is no |onger enployed at nunber two.

The borrower commtted fraud. The only salary
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that should count, the only incone that should
count for purposes of this |oan at day one is the
Santa Fe Casino incone and not this other incone.
But let's look at the formin the file that they
don't show you, your Honor. And that is this form
that is dated 3-22 of 2004, where also in the file
five days after the conpletion of the | oan
application where there is as your Honor can note
there is reverification. There is a reverified
emai | that indicates that the borrower is still
enpl oyed at the place. And if you look at this
you'll note that the initial interview occurs on
3-3 of "04 and that's why the line is filled out
3, "94 for enploynent to present which was the
date that that formor that tel ephone contact
certification 3-3-04. It was not neant or did not
suggest that the borrower stopped working as of
that day two weeks before the borrower took out
the loan. And then just to make sure that they
were doing it right and naki ng sure the borrower
was still enployed, five days after the -- five
days after the | oan was conpleted the borrower's
enpl oynment was reverified and that's noted in the
file. And yet this is pointed to by MBI A as one

of its exanples of an incontestable exanple of how
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a borrower has commtted fraud. | would suggest,
your Honor, if anything the proof here is the
opposite. The proof of the actual documents is
not that Countryw de feigned any dispute, but that
if there is no dispute it's in Countryw de's
direction and that this borrower did not commt a
fraud. That's one exanpl e.

Let me show you anot her exanple, your Honor.
MBI A seeks summary judgnent on | oan nunber 7047
and it claims a material breach of what it refers
to and M. Sel endy discussed earlier today as the
qualified appraiser representation. Now, the
basis of its finding with respect to | oan 7047 and
let's go to slide five --

THE COURT: Is it in the book two. Can
| see the book.

MR APFEL: It's in our book which is
book nunber two, your Honor.

THE COURT: Ckay.

MR APFEL: Now, the basis of their
finding with respect to this loan and why its in
breach of the qualified appraiser representation
Is that the appraisal is mssing fromthe file.
And M. Butler on the basis of that says that the

representation was breached because the apprai sal
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Is mssing. W can't tell whether there was ever
an appraisal let alone one that was done by a
qual i fied appraiser. That seens |ogical except
when you look in the file and when Countryw de's
expert |ooked in the file they found the appraisal
in plain view notwi t hstanding the fact that M.
Butler's team had worked for nonths on this and
now M. Selendy stands up in court and says there
are no disputes. This is one of the |oans that
t hey seek summary judgnment on and yet right in the
file here is an exanple is the actual appraisal.
Uniformresidential appraisal report. Appraisal
of the property. Signature of the appraiser. And
the state certification nunmber of the particular
apprai ser. A clear dispute.

Then, with respect to the nortgage loan file.
Let's take one third, a third exanple just to show
you fromthe beginning. | want to tal k about |oan
nunber 3195. It is not in the book so if you're
going to l ook in the book you' re not going to find
it, but we'll hold sonething else up that wll
show what we're tal king about. MBIA clains this
I's one of the categories where M. Sel endy says no
rebuttal whatsoever. He says two categories M.

Godfrey's so-called adm ssions and then all the
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M.S, all of their MS breaches unrebutted, end of
story. W could |leave court now. W don't have
to discuss anything else. MS the nortgage |oan
schedul e representation is inplicated by this
loan. This is |oan nunber 3915 and MBIA's claim
Is that it is, your Honor, undisputed and
I ndi sputable that there is a material breach of
t he nortgage | oan schedul e representation
because -- which requires information that the
i nformati on on the schedule be correct in al
materi al respect.

Now, the claimhere for this loan is that on
the nortgage | oan schedule there is a materi al
di screpancy between the FI CO score which we
acknowl edge is an inportant |oan characteristic,
I nportant borrower characteristic. There is a
mat eri al di screpancy between the FI CO score of the
borrower as stated in the | oan application and the
FI CO score that's on the nortgage | oan schedul e
and the nortgage | oan schedul e overstates the
FICO Therefore, leading MBIA to believe that
this is a safer, nore credit worthy borrower than
it really is. Now, the M.S which M. Sel endy
spent a lot of time tal king about the nortgage

| oan schedul e. Your Honor shoul d understand what
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the ML.Sis. | nean, it's a followup to
preclosing the loan tapes. It's a huge spread
sheet, gigantic spread sheet. For every one of
the deals it has a row for each one of the |oans
and it has colums anywhere from40 to 70 col ums
for the different [oan attributes whether it be
purpose of the loan, FICO CLTV, if it's a cash
out refi or rate termrefi. Miltiple nultiple
colums describing in detail the loan, it's a
spread sheet that people | ook at on the screen.
If you print one out, ny colleague M. Adans is
hol di ng one up, that's the anobunt of paper
i nvol ved. As your Honor knows these
securitizations involve anywhere froma |oan of --

THE COURT: Just for the record, would
you say that -- would you say that's two feet?
How big is it?

MR APFEL: | would say it's about 18
I nches ny set.

THE COURT: 18 inches --

MR APFEL: M. Selendy, would you
stipul ate.

THE COURT: \Whatever we decide put it on
the record.

MR APFEL: It's large.




© 00 ~N oo o b~ w N P

NN NN NN R R R R R R R R R R
o g A W N B O © 0 N O O A W N B O

103

Pr oceedi ngs

THE COURT: It is large.

MR APFEL: And | want to give your
Honor a sense of how many columms are indicated
and what MBI A is focused on when it tal ks about
material breaches with respect to the M.S. So
here is an exanple what we have here is one, two,
three, four, five, five loans froma particul ar
securitization that are listed. And what you
coul d see, your Honor, stretched across the page
are all of the various attributes that are witten
In on the nortgage | oan schedul e for these
particular five |loans. And what we have in yell ow
In each case is the one. And the only one of the
attributes that MBIA clains with respect to each
one of these loans is in material breach of the
nort gage | oan schedul e --

THE COURT: M question to you has to be
| could think of many different things. Let's
take an ordinary fol k okay. | have a bank
statenent and | | ook at what supposedly is ny
inconme and then all the deductions fromit and
that cones with a balance, right? |If what was
said on that bank statenment in terns of ny incomne
was materially wong, everything el se would fal

apart?




© 00 ~N oo o b~ w N P

NN NN NN R R R R R R R R R R
o g A W N B O © 0 N O O A W N B O

104

Pr oceedi ngs
MR, APFEL: | agree.
THE COURT: So the question is | see two

yellows in the sane place, | have no idea what
they are because | can't see that far. | can't
see --

MR APFEL: | can't see it even from

here, your Honor.

THE COURT: And what it is on top of it,
but if that is something of crucial nature versus
the first colum being a nunber, the second one
being the date, and the third one being that it's
a residential property. The forth one is that
it's an estate thing, that type of thing which
have no idea what it says m ght be not naterial.

MR, APFEL: | agree and it's a great
question and that's why |'m focused on 3195 whi ch
Is the mddle |loan, the mddle | oan represented on
these five lines. That's one where MBI A said that
there is a material discrepancy in the FICO score
that nmade a difference.

First of all, your Honor, there is a dispute
whet her or not there is even a discrepancy. M.
Butl er says there is a discrepancy between the
FI CO score on the M.S and the FICO score that was

inthe file. M. Codfrey's findings say
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ot herw se. No rebuttal because Ms. CGodfrey
Wi t hdrew her report as to the M.S. Wll, she did
wi t hdraw her report because as it turned out while
we were preparing for a deposition, it becane
clear that the | oan tapes that she had reviewed to
make her analysis were not the sane |oan tapes as
the | oan tapes that M. Butler reviewed and
t herefore what she was conparing apples to
oranges. But she still made findings with respect
to each one of the loans and it doesn't take an
expert. It takes, | would suggest, maybe a sixth
grader to conpare values that are in a file with
val ues on the | oan tape and say whet her they
match. And so we went and | ooked at Ms. Codfrey's
findings to see what she says about FI CO versus
what M. Butler says about FICO and in this
particul ar case Ms. Godfrey says there is no
di screpancy. But again let's give MBIA the
benefit of the doubt and lets say there is a
di screpancy with respect to | oan 3195. M.
Sel endy said all the discrepancies that we worked
wth we just want to make sure there would be no
debate as to whether or not they are material. So
I think his words were we sel ected ones that were

SO great quote, so great that there could be no
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debate with regard to CLV and with regard to FI CO

THE COURT: Let's see what this one is.
W' Il see after |unch.

MR APFEL: This will take two seconds.

THE COURT: Two seconds.

MR, APFEL: The FICO here which is the
only alleged discrepancy they are saying is
material, in the file on the | oan tape on the
nortgage | oan schedule, it says 701. What does
M. Butler find and what does M. Selendy and MBI A
say is a material discrepancy, a FICO of 698. So
a difference of three points. Just three points
on a FICO score which is the only discrepancy out
of 65 possible discrepancies on this one |oan. |
woul d suggest to, your Honor, that even if there
is a breach here, this is not naterial.

THE COURT: Al right. Very good. Al
right. Everybody we're going to start at 2:15.
VW' || open up the doors at 2:10 so everybody could
take their seats and be ready to go at 2:15.

Pl ease be on time if you want to be here.

(Continued on the next page)
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THE COURT: (kay, ready for the next one. |Is
everyone in their own seats? | see sone enpty spots.
Wioever wants to sit down, there's spots.

Al right, go ahead.

MR APFEL: Good afternoon, Your Honor.

THE COURT: (Good afternoon.

MR APFEL: 1'll pick up where | stopped, where we
st opped, when we discussed the differential between the 701
and the 698 FI CO score that was just the last three
illustrative exanples | wanted to give Your Honor.

THE COURT: Yeah, but the issue that |I have there
I's whether or not these three points put it into a different
category then as a result of being from 702 to 697, whatever
the nunbers are, right, that that changed the anount that
was required, that it should have been a nmore anount of
noney required in order to put it into the securitization.

MR APFEL: The short answer is no.

THE COURT: Ckay.

MR. APFEL: And the, you know, the sonmewhat | onger
answer is that to the extent that there's any categorization
that's being done by MBIA or by Countryw de, for that
matter, that's being done at the pool level with respect to
all of the loans in securitization, not any single |oan.

But that difference that you' re focusing on doesn't nake any

difference in this case. So those suggest exanples of the
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pervasi ve disputes of fact that are all over the record that
we' [l conme back to when we tal k about the specific
representations and warranties that were allegedly breached.
But | et me go through the other principal reasons why we
think the notion should be deni ed.

The second reason is inproper attenpts by MBIA to
rewite the parties' contracts in its effort, | would
suggest, to avoid a trial, MBIA does twists and turns with
the applicable transaction documents or contracts at issue
here, anmong other things, all of which are discussed in our
briefs and that we'll discuss sonewhat |ater today.

It reads the so-called sole remedy provision out of
the contracts, that's we'll talk about later, we'll also
tal k about it tonorrow, at the sane tinme it attenpts to read
a no fraud representation and warranty into the contracts
where one doesn't exist and endeavors to have the Court read
ot her provisions, like the qualifying appraiser
representation, conpletely out of context. And we'll talk
about those when we tal k about the particul ar
representations.

At this stage, | would suggest to Your Honor when
the contracts are read in their entirety, as they nust be,
and anbiguities are resolved, as they nust be at this stage
in favor of non-noving party, namely Countryw de, | woul d

suggest that the alterations that MBIAis nmaking in the
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parties' contracts in and of thenselves defeat the lion's
share of MBIA's notion for sunmary judgnent, and I'll show
that, 1'Il denonstrate that, when we tal k about the specific
representati ons and warranti es.

Third reason, weaknesses in question of Steven
Butler's, MBIA s reported expert, M. Selendy trunpeted M.
Butler, as | think his words were, one of the forenost
experts in the country in this area. W disagree. W had

noved to disqualify M. Butler --

THE COURT: | know.
MR. APFEL: -- as an underwiting expert and for
good reason. | nean, our notion is based on his |ack of

qualifications, including that he has never previously been
qualified as an expert in residential nortgage underwiting,
that he has never been a nortgage | oan underwiter hinself,
that has not personally underwitten a loan in over 25
years, that he played no role in the nortgage industry
during the years at issue in this case, and that he spent no
nore than a scant few seconds in making his materiality
judgnments on a purported non-conpliant loan in this case.
Now, I'mnot going to argue the disqualification
notion now. If we get to it |ater today, ny coll eague M.
Ware may argue it; but in any event, for the point in
current purposes in connection with the sumnmary judgnent

motion is that even if we |ose, even if we |lose on the
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di squalification notions, as Your Honor finds, as you nay
wel I, we recognize that all of the issues we have raised
W th respect to M. Butler go nore to the weight of his
testinmony than to the admssibility of his testinony.
That's all the nore reason to deny MBIA s notion for summary
j udgnent and have a trial, because if those issues go to the
wei ght, you really need to see M. Butler in the flesh, not
just, you know, sitting in the back of the courtroom but on
a witness stand subjected to cross exam nation and to see
whet her or not what we're saying about his qualifications
hol ds true once he's cross exam ned. And since so nmuch, by
their own acknow edgnent, so nuch of their notion depends
upon -- depends upon the credibility of M. Butler and
whet her or not he can be trusted, whether or not his
opinions really hold water, all the nore reason that we
really need to see himin the flesh and hear his testinony.

Fourth reason, what | would describe as classic
di sput es between experts. Even if we concede or even if we
di sagree, and we made that clear in his disqualification
notion, we don't see M. Butler as an expert. But even
assum ng he is, there are disputes all over the place
between M. Butler on the one hand and nunerous of the
different Countryw de experts, all of whom we woul d suggest
are fully qualified, that need to be resolved at trial.

But right now, Your Honor, | want to give you one
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exanpl e of a dispute between our experts on one hand and M.
Butl er on the other hand, which is a dispute that we believe
in and of itself should lead to the denial of MBIA s notion
inits entirety. The two experts whose work | want you to
consi der now are two -- we nmentioned them their nanes
earlier today, they are two of the worlds | eading econom sts
or econonetrici ans.

Prof essor Jerry Hausman, who hol ds an endowed chair
at MT who anong vari ous and other awards he has received in
the course of his career is the Bates Cark Medal, which is
given annually to the best economsts in the United States
under the age of forty. He received that sonme tinme ago.
He's no | onger under the age of forty. | believe the
statistics are sonmething |ike 95 percent of the dark Medal
W nners go on to win the Nobel Prize. | nean, that's the
stature of the man that we're tal king about. And the other
expert that we're tal king about is Professor G en Hubbard,
who's the dean of Col unbi a Busi ness School and who you know
who has an extensive and very inpressive resune hinself,

i ncl udi ng being the chief econom c advisor to presidents in
t he past.

The anal yses of process for Professor Hubbard and
Prof essor Hausman, all of which are part of the sunmmary
j udgnent record, call into question, in other words, they

dispute all of M. Butler's judgnents with regard to
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materiality. Let nme explain what | nmean by that. For each
of the -- the nunbers appear different in different charts,
but | believe the nunbers 3246, sone places just say 3247,
for each of the 3,246 |oans fromthe sanple that M. Butler
purportedly finds in breach of a representation in warranty,
he also finds that they are, you know, material breaches.
That is that he finds or reportedly finds that they, in his
wor ds, neani ngfully breaches, neaningfully and substantially
increase the credit risk associated with the particul ar
| oans.

These 3,246 fromthe sanple, you know, the |oans
fromthe sanple that his teamreviewed, in their review of
the entire sanpling, and I'lIl call it a 6,000 |oan sanpl e,
al though there may be question about ten or 12 | oans, that
didn't have conplete files but for purposes of the hearing
the parties are referring to the 6,000 | oan sanmpling. In
his review of the sanmpling, M. Butler found that about
5,800 of the 6,000 | oans had breaches that, again,
meani ngful Iy and substantially increased the credit risk
associated with the | oan.

In the other two hundred or so loans, with only two
exceptions, M. Butler found that there were breaches of
representations and warranties but that they were not
material. He found at |east one nore defect, in other

words, or breaches in all but two of the |loans that his team
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reviewed. M. Butler was asked, Your Honor, how he was able
to determ ne which breaches were material and whi ch breaches
were not. He had really no answer to the question other
than to say, "trust nme; based on ny experience,

subj ectively know when the set of breaches in a |oan

materially increase the risk and when it does not; | know it
when | see it." But this subjective "trust me" approach
rai ses questions, and here's an illustration.

Let's turn to slide nine. So here are two |oans,
Your Honor. Up top is a candid concession on the part of
M. Butler at deposition when M. Wells was exam ning him
M. Wells asked, "Determning that a loan is significantly
defective woul d be your, frankly, subjective decision?"

"ANSWER: Based on ny experience, yes."

So he acknow edges that his decisions about
materiality are subjective. Now, here or two |oans
side-by-side that M. Butler reviews and he finds on 8743
four defects; one, two, three, four. On 6535 he finds the
exact sane defects. They match up exactly. 1In one case he
concl udes, he steps back and he says, this loan is
significantly defective.

| n anot her case he says, hum based on the exact
same information this loan is not significantly defective.
So we ask, well, how does -- how do you nake that judgnent.

So we | ook at other loan attri butes that he doesn't conmment
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on, and what we find is that, peculiarly, that in the |oan
that he finds to be significantly defective the borrower has
a higher FICO score than the other borrower. The borrower
has a | ower CLTV than the other borrower. The borrower has
a lower DTl or debt to inconme ratio than the other borrower.

In other words, in all three of, frankly, the nost
I mportant categories with respect to a borrower's ability to
repay a loan, the borrower, who M. Butler regards as
significantly defective, whose |oan he regards as
significantly defective, is a nore creditworthy |loan, a |ess
ri sky borrower than the borrower he says is not
significantly defective. So that's a puzzlenent. M.
Butl er has no explanation for the disparate results beyond
trust me, |'mexperienced, you know, | know it when | see
it. But of course, Your Honor, trusting M. Butler's
subj ective judgnents, sight unseen, unheard froma w tness
stand is at a mninumnot the stuff for sunmary judgnent.

But i ndependent of whether or not M. Butler should
be trusted, Professors Hausman and Hubbard i ndependently
di spute his materiality findings. Here's what they do.
They ook at M. Butler's conclusions regarding all the
| oans in the sanple, and they say if M. Butler is right in
his determ nations which breaches really result in material
Increase credit risk, then that increased credit risk should

mani fest itself in sone way. Specifically, if he's right,
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all el se being equal, those |oans that he finds have a
materially increased credit risk, the significantly
defective | oans should default nmore often than those where
M. Butler hinmself finds no material increase in credit
risk. There's an increase in the credit risk, it should
mani fest itself sonme way.

According to Professors Hausman and Hubbard,
Prof essors Hausman and Hubbard has hypot hesi zed that can be
tested, just as the hypothesis that cigarette snoking causes
| ung cancer can be tested by determ ning with appropriate
control s whether cigarette snokers get cancer nore often
t han non-snokers. M. Butler's hypothesis that the breaches
in certain loans materially increase credit risk or
significantly defective while the breach in others do not
can be tested, again, with appropriate controls. And that's
exactly what Processor Hausman and Professor Hubbard did
I ndependent |y of one anot her.

In setting up their tests, they noted that if M.
Butler were right then they woul d expect that the |oans wth
the alleged nmaterial increase in credit risk would default
meani ngful ly and substantially nore often than the | oans M.
Butl er found were not significantly defective. In fact,
they found just the opposite to be the case. So the
expectation, based on M. Butler's findings, M. Butler

finds 97 percent of the loan to be materially breached of
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guidelines. He finds only about three percent to be
non-material in breach. So based on expectations, if he's
right, you would think that in the real world those |oans
wi t h meani ngful and substantial increase in the credit risk
woul d default neaningfully and substantially nore often.
But, in fact, these are Professor Hubbard's results, but
Prof essor Hausman's are basically the sane, they find just
the opposite to be the case. Remarkably, what M. Butler
concluded to be the nonsignificantly defective | oans default
nore often than the ones he says have an increased credit
risk.

| woul d suggest to Your Honor that this is
enpirical scientific evidence that M. Butler's materiality
assessments are wong, they're wong as of day one. MBIA
has no substantive answer to this. Al it says is that
there are inconsistencies between Professor Hausman's and
Hubbard' s approach, that Professors Hausman and Hubbard are
I mperm ssi bly | ooking at performance information when Your
Honor has al ready determ ned that performance does not
matter to the day-one determ nation of whether a |oan at the
tinme of origination had materially increased credit risk.

But Professors Hausman and Hubbard are only using
performance here to test whether M. Butler is right or
wong in his judgnent that the loans prior to origination

had materially increased credit risk. Their anal yses prove
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that M. Butler's wong and that his "trust nme" answers just
shoul d not be trusted.

For current purposes, Your Honor, you don't have to
accept what Professors Hausman and Hubbard are saying. You
don't have to accept that they're right. W think that
they're right, and we think M. Butler is wong, but the
point here is that, at a mninum a live dispute exists
bet ween our experts and M. Butler and Your Honor has stated
i n many opi nions where there's a dispute between experts
sunmmary judgnent is just not avail able.

You put it in Rosen v. Mdss in the case you deci ded
back in April of 2005, the issue of which expert is correct
Is for the jury to decide after a trial. The particular
di spute I've highlighted here between Professors Hausman and
Hubbard on the one hand and M. Butler on the other hand
goes to the heart of M. Butler's determ nation and
materiality and therefore neans there's a genui ne dispute
regarding the factual underpinning of MBIA' s entire sunmary
judgnent notion. On this basis alone, Your Honor, wthout
anything nore, Plaintiff's notion should be denied.

Let me go back to slide four. That's just one
exanple, but | think an inportant exanple of a dispute
bet ween our experts on the other hand and M. Butler. Qur
experts on one hand, M. Butler on the other. Then the | ast

and final principal reason that we have why Your Honor
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shoul d deny MBIA's notion for sunmary judgnent is MBIA's
di sregard of the Court's prior rulings.

M. Selendy spent sone tine this norning indicating
various ways in which Countryw de supposedly is disregarding
Your Honor's orders. Let nme point out a few ways in which
think MBIAis, and in a way that woul d deprive Countryw de
of its ability to defend itself at trial, as is its right.
There are three ways in which we think that MBI A has
di sregarded the prior warnings. First, in your Decenber 22,
2010 opinion on sanpling, you authorized MBIA to use
sanmpling in an effort to prove it's case. Now, as evidenced
by what M. Sel endy was saying this norning, MBIA is taking
t hat decision and saying that based on the sanple results
the Court may ensure to extrapolate and find that over two
hundred thousand | oans and securitizations are i mmateri al
breaches of one or nore representations and warranti es.

In addition, MBIA argues that the Court shoul d not
all ow Countrywi de to contest MBIA's proof at trial. In
maki ng this argunent, MBI A disregards other inportant
conponents of Your Honor's opinion. Let's take a |ook.

Slide 11. You say, anobng other things, that M.

Sel endy did not focus on this norning in your sanpling
opi nion "Defendants' assertions are not wthout nerit and
Def endant-cited i ssues woul d be decided by the trier of fact

as pertaining to weight rather than acceptability of the
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evidence. That decision will be made at trial. Defendants
wi || have the ability to contest Plaintiff's proofs and the
trier of fact will decide the issues."

Anmong t he deci sions, Your Honor, that, you know, as
Your Honor | think aptly put it were to be nmade at trial by
the trier of fact or decisions regardi ng whether any
extrapol ation is perm ssible, whereas here both sides’
underwiting experts, including M. Butler, enphasize the
uni queness of each and every |oan. Wether the sole renedy
and notice of cure provisions in the parties' contracts,
both of which are inportant conponents of Countryw de's
affirmative notion for summary judgnent, preclude
extrapol ation and ultimately the rescissory relief demanded
by MBI A, which Your Honor said they're permtted to seek,
but only permtted to seek, you haven't granted that,
whet her a sanpl e that was chosen using certain paranmeters in
this case, a sanple using FICO CLTV and doc type,
docunentati on type, as paraneters by which the sel ected
sanpl e may be used to draw concl usions regardi ng whol |y
di fferent issues, such as borrower fraud, appraisal issues,
nortgage | oan schedul ing i ssues and whet her extrapol ation
can be used in any way shape or formto proof danages.

Here on summary judgnment MBI A, | think, remarkably
asked the Court to decide all of these issues w thout

hearing fromany of the pertinent witnesses. This would be
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unjust, unfair and, as Your Honor's already noted, just
plain wong. Second way in which MIA disregards Your
Honor's prior opinions, MBIA s summary judgment, that's with
respect to the January 3, 2012 order you issued on MBIA s
first notion for summary judgnent, there Your Honor, |'m
sure you recall, you found that the neaning of the
materially and adversely effects the interests |anguage in
the parties' contracts was anbi guous.

You specifically wote, "If the contract is
reasonably susceptible to nore than one interpretation,
summary judgnment is inappropriate. This court finds that
t he applicable provisions of the SSA and PSA are subject to
various interpretations regarding interest and affect on
interest."

Now, MBI A sees seeks to have Your Honor revisit
this ruling at the sane tine that it is also appealing the
ruling to the First Departnent. [|f Your Honor does not
depart fromyour earlier determnation that materially and
adversely effects provision is reasonably susceptible to
nore than one determ nation, then at |east for sunmary

j udgnment purposes you nust resolve the contractual anbiguity
agai nst MBI A, the nmoving party. Here that resolution would
all but eviscerate MBIA's notion for summary judgnent,
because 2,604 of the 3,246 | oans that are supposedly

undi sput ed and i ndi sputable, 80 percent of those |oans --
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about 80 percent of those |oans have not nmaterially and
adversely affected the interests of MBIA because they are
either paid in full or performng. And here MBIA puts, Your
Honor, 3,246 loans -- and this is on slide 13 -- they say
It's undi sputed 812 of those are still performng, 1,792 of
those | oans are paid in full

So to the extent that the provision that triggers
t he repurchase allocation is anbiguous and we are entitled
to explore the nmeaning that we think it has, in our view
adversity requires default. Default, as you know, on al
but the 642 | oans woul d be off the table for purposes of
summary judgnent. This would change the entire dynam c of
MBI A's notion, for instance, with a starting point and
ceiling on sumary judgnment of about 10 percent, 642 of the
6,000, a little over ten percent as opposed to 56 percent.
MBIA s clains for rescissory relief repudiation would
necessarily fail. Regardless of whether our position is
ultimately vindicated at trial for summary judgnment
pur poses, our position nust prevail, | would suggest, given
Your Honor's decision regarding the anmbiguity of the
| anguage.

Finally, Your Honor nmade a prior ruling on
causation and, anong other things, in your January 3, 2012
ruling with respect to causation you wote, "MI A nust prove

Its breach of warranty claimthat Countryw de's all eged
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m srepresentations materially increase MBIA's current risk
of loss. MBIA nust then prove that it was danaged as a
direct result of the material msrepresentations's. As has
been aptly pointed out by Countrywide, this will not be an
easy task. Upon reaching its burden of proof, MBI A nust
prove the amount of its damages. It is without basis. And
case lawrequires MBIA to prove a causal |ink between the
al l eged m srepresentati ons made pursuant to the policies;
however, the Court does not find that this di sposes of
Countrywi de's 14 and 15 affirmative defenses. The burden of
proof remains upon MBIA to prove all elenents of its causes
of action. Defendants' 14 and 15 affirmative defenses are
not di sm ssed.

Now, without saying so, MBIA tries to do an end run
around this part of your order and elimnate Countryw de's
14 and 15 affirmative defenses, notw thstanding the fact
t hat Your Honor expressly denied Plaintiff's prior notion to
do just that. The lack of transparency of what MBIA is
trying todois alittle troubling and surprising, but it's
not surprise that MBI A wants to avoid al together the
difficult task of proving that Countryw de accorded
i nadequate underwiting, caused MBIA' s | osses. There's no
surprise here, because the record evidence overwhel mngly
denonstrates that MBIA s | osses were caused by

macr o- econom c events, specifically that the | osses were
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caused by worl dw de depreciation in housing prices that was
wel I beyond the control of the Countryw de.

Consi stent with Your Honor's denial of MBIA' s
notion to strike Countrywide's 14 and 15 affirmative
def enses, we should be allowed to present that evidence and
there the 14th and 15th affirnmative defenses, which are on
slide 15, which deal precisely with the issue of causation.
Let ne next turn Your Honor specifically to the so called
I ncont establ e, indisputable breaches of representations and
warranties and we'll try to go through those as quickly as
we can.

First of all, et me rem nd Your Honor that MBIA
needs to prove in each and every case both a breach and the
materiality of the breach. Their materiality cannot be
deemed in this case. There are representati ons and
warranties in the transacti on docunments between these
parties that allow for certain representations and
warranties to be deenmed material to be considered and
accepted as material, but the five representations of
warranties that MBI A has put at issue in the sunmary
judgnment are not anong them

Lets turn to slide 19. Slide 19, this an exanple
of a provision, and a provision like this appears in the
transaction docunents for each of the 15 securitizations. A

breach of any of the representations in this case, sections
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3.02 858 to 64 wll be considered to materially and
adversely affect the interests of note holders and the
credit enhancer. So there are certain representations that
in and of thenmselves will be considered, will be deened to
materially and adversely affect the interests of the credit
enhancer here, MBIA. But the five representations and
warranties that are at issue here, which are listed right
down bel ow, are not anobng that group in this particular
transaction. The 2005 E transactions group where a
representation woul d be deenmed material is 58 to 64, but as
you can see listed below the five representations and
warranties at issue here are four, 13, 19, 36 and 32,
they're not anong that group. So each case MBI A nmust put on
proof positive of materiality.

Let's discuss first -- I'mgoing it take the
representations, Your Honor, in the order in which they
appear in MBIA s noving papers. First, the qualified
apprai ser representation, just to situate the Court, the
qual i fied appraiser representation reads, "before the
approval of the nortgage |oan application, an appraisal of
the rel ated nortgage property was obtained froma qualified
appraiser."” Now, there are two reasons why, in our view,
MBI A's notion for summary judgnment as to 1,423 loans in
this -- with regard to this particular category should be

denied. One is that MBIA read the representation

124




© 00 ~N oo o b~ w N P

NN NN NN R R R R R R R R R R
o g A W N B O © 0 N O O A W N B O

Motions - M. Apfel

sel ectively, and we woul d suggest that properly read in the

context of the parties' contracts there is no breach of the

representation

And second has to do with materiality issues. Let

me take themone at a tine. Wth respect to reading the

representation out of context, the representation in and of

itself, if one puts one's blinders on and only reads the one

provision, it says, "appraisal is a representation that the

apprai sal has to cone froma qualified appraiser.”
to be pretty straightforward.

(Continued on next page.)

It seens
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(Continuing) MR APFEL: It seens to be
pretty straight forward. But if you | ook at other
provisions in the contract, and here |'mjust
taki ng some provisions. You could see that there
are other representations, other representations
that indicate and contenpl ate the use of
apprai sals other than those done strictly by a
qual i fi ed appraiser, nanmely appraisals that are
done electronically so called AVM s that stand for
aut omat ed val uations nmodels. So here in just this
one contract as of the closing date no nore than
t he percentage specified in the Adopti on Annex of
t he nortgage | oans by aggregate principal bal ance
were appraised electronically. So there is a
representation having to do with AVYM s which are
el ectroni c apprai sals suggesting that in this
contract, notw thstanding, the qualified appraisal
representation there i s an understandi ng that at
| east some of the loans will be appraised
electronically. As of the closing date no nore
than 32.65 percent and 12.24 percent of the
nortgage |l oans in | oan group one and | oan group
two respectfully by adding principal balance were
apprai sed electronically. Again these are

representations el sewhere in the contract. |f you
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read these provisions together with the provision
that MBIA narromy focuses on, there is at |east
an understandi ng and a contenpl ati on that ot her
fornms of appraisals are going to be used and MBI A
knewit. It knewit, your Honor, because as we
could see on slide 24, with regard to the
precl osing tapes, the nortgage | oan schedul e t hose
schedul es that we tal ked about this norning.
There was one of those many many col utms that we
saw on the scroll that we put out this norning
t hat neither one of us could read, but one of
t hose colums was for appraisal type description.
And here we've just taken some exanples in the
apprai sal type description. | believe there is as
many as 18 different types of appraisals or
val uations that are referenced. MBIA never said
word one never said boo about any of them because
they recogni ze all of them are acceptabl e ways of
doing the credit. Here we see 1004U. That's the
uni form standard apprai sal formfor a standard
appraisal. There is sone instances where that was
used for these particular |oans. Then we see
2055E which is a formfor an exterior appraisal
only. That's what the Eis. CAPES was

Countrywi de's proprietary AVM so t hose instances
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where an autonat ed eval uati on nodel or an
el ectroni c apprai sal was done. And stated val ue
those are instances where the | oans were nade
where the valuation was stated pursuant to a
programthat the borrower took the |oan out, and
that MBI A knew about it, and MBI A saw t hese
different appraiser type descriptions over and
over and over again with respect to every one of
the securitizations. So again, properly read in
context, the way MBIAread it in the real world as
opposed to the way they are now reading it in
court is that everyone understood that the
contracts permtted alternative forns of
apprai sal. The second reason that we have for
denying their notion for sumrary judgnment on the
|l oans in this category has to do with materiality.
Materiality even if they're right and the only
appraisals that are permtted are full |oan
apprai sals by qualified appraisers, they stil
have to denonstrate that the valuation in the file
is off, is off in a material way. They have to
not only find a breach of the representation, but
again they have to find that it's material. But
here M. Butler when he first did his analysis as

to the 1,423 | oans, they now put at issue he found

128




© 00 ~N oo o b~ w N P

NN NN NN R R R R R R R R R R
o g A W N B O © 0 N O O A W N B O

Pr oceedi ngs
only 200 or 150 or so to be in violation even of a
representati on warranty because he was reading the
representation warranty properly in context the
way MBI A and Countrywide read it at the tine.

Now, in connection with summary judgnent he
has submtted an affidavit in which he says these
1,423 loans are in breach of representation, but
what he doesn't do and what he can't do is opine
that these breaches are material. Because he
hi nsel f has found with respect to many of these
| oans that the breaches are not material. Here is
an exanple. Renenber we tal ked earlier about how
M. Butler went through and his team went through
t hese six thousand | oans. And they found one or
nore defects in all but two of the |oans. One of
the two, one of the two in which they found no
breach of representation warranty, no defect
what soever was | oan nunber 2246. And that |oan
had an AVMin the file. It didn't have an
appraisal. It didn't have a full blown appraisal
It had an AYMin the file. So M. Butler found no
breach, no material breach, no nothing with
respect to this one. (Qoviously he was very
notivated to find defects because he found themin

al nost every one. Here are one of two pristine
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| oans in the entire universe and it has an AVM
Now he says that's a breach of the representation
and warranty having to do with qualified
apprai sers. But he doesn't say and he can't say
because he didn't say at the tine that this breach
If it's a breach at all, gives rise to a
meani ngful and substantial increase in the credit
risk. In other words, that it's material. He
makes no finding on materiality and there is no
evidence of materiality. He himself M. Butler
hi nsel f based on his own findings rebuts the
materiality of the purported breaches in over
twel ve hundred of the 1,423 cases in this
category. And Ms. Godfrey and M. Lucco dispute
the lion's share if not all of the remainder.
There are di sputes between the experts on this
Issue and there is a dispute M. Butler even with
himsel f. There is no evidence other than MBI A' s
say so and M. Selendy's say so which is argunent
not evidence that there is materiality to this.

Let's nove to the no default representation.
This is the second category where MBI A finds that
there was 626 | oans fromthe sanple, a little over
10 percent of the sanple whereas they claim

I ndi sputable nmaterial and adverse breaches of this
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representation and warranty as of the closing
date. No default exists under any applicable
nortgage note or applicable nortgage | oan

Now, again, we have two argunents here as to
why the entire notion for summary judgnent as to
t his package of |oans should be denied. One has
to do with meaning of the contract and the second
has to do with just plain old disputes of fact.
Let ne take themone at a time. Wth respect to
t he meaning of the contract. MBIA reads the
contract. They take -- read the contract no
default. They read the representation where it
says no default exists and they will read it as a
representation neaning no fraud. But it's not.
No default neans no default. It doesn't nean no
fraud. Dictionary defines default clearly, your
Honor, here on slide 30. Default nmeans failure to
make paynments. It doesn't mean fraud. You could
| ook up the definition to your hearts content in
the any dictionary, you're always going to find
the same definition, failure pay financial debts.
And at the tinme of closing there is no evidence,
nor could there be any evidence, that any of the
| oans at issue in any of the securitization were

in default nmeaning that the borrower had failed to
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make a paynent as of the time of closing.
Countryw de knew how to wite a no fraud
representation when it wanted to. Take a | ook at
slide nunber 31, your Honor. On the |eft hand
side we see the no default representation that
MBI A is making out to be a no fraud
representation. On the other hand, there were no
fraud representations that Countrywi de did give to
Fanni e Mae and Freddie Mac, and they are very
clear. Quote no fraud or material representation
has been commtted in connection with the
origination of the nortgage and servicing prior to
the sale. Close quote. There is no such
representation in any of the securitizations and
again MBIA knew it at the tinme. Because MBI A
asked Countrywide at the tinme in real |life outside
of the courtroomwhether or not it could have a no
fraud representation and the answer was
unequi vocal no. The evidence in the record, your
Honor, is that the termearly paynent default or
EPD is used interchangeably with fraud. Because
typically in the industry when the fraud exists
the borrower there is an early paynent default.
The default occurs early on in the life of the

| oan. And there was an exchange between Ml i ssa
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Brice of MBIA and Garrett Galati of Countryw de
dealing with early paynent defaults which is
equi val ent of fraud. Ms. Brice asked point bl ank
in an emai| exchange, "does Countryw de buy out
all the early paynment defaults for these pool s?"
And M. Galati's answer was unequi vocal |y "CHL
(Countryw de Home Loans), has never repurchased
EPD s froma second |lien security nor is there any
intention to do so.” Now, here in court MBIA says
oh no default means no fraud. But that's a
torturing of the English | anguage and | woul d
suggest a torturous reading of the parties'
various and sundry agreenents. But, second reason
why we've clained the notion for summary judgment
on all loans in that category nust be denied, even
if it is a no fraud representation, there are
di sputes. There are disputes across the board
with respect to whether or not the purported fraud
even occurred. The basis for their clainms here
that there are breaches of this so called no fraud
representation in their viewis the information
t hey received from subpoenas, from subpoenas to
borrowers, from subpoenas to enpl oyers typically
to enpl oyers. Subpoenaed -- and fromthat

subpoenaed information is itself often unreliable
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and | woul d suggest in this case MBI A often
m sreads the subpoenaed information that they
received. Let's take an exanple.

THE COURT: Wy is the subpoenaed
docunents unreliabl e?

MR. APFEL: Wy are they reliable?

THE COURT: Unreliable.

MR APFEL: Let ne show you an exanpl e.
They are not necessarily unreliable in and of
t hensel ves, al though sonetines they are especially
when the wong enpl oyer is subpoenaed. But what's
unreliabl e about themis the particul ar readi ng of
t he docunents by MBIA. So we could turn to slide
6. So here is one of the loans that M. Sel endy
terns as incontestable, indisputable, immterial
breach of the nonexistent no fraud representation
based on subpoenaed information. Here is the
subpoenaed information that they have. And M.
Butler in MBI A clainms subpoena information quote
reveals that at the time the |oan closed the
borrower was never enployed at the particul ar
enpl oyer Marie Calendars as a waitress. But here
Is the information, your Honor. Here is the
information that actually canme in fromthe

subpoena. Perkins and Marie Cal endars LLC, which
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Is the entity that was subpoenaed, does not show
borrower as ever being an enpl oyee of any of our
corporate locations. Apparently M. Butler and
MBI A st opped readi ng because the subpoenaed
I nformati on goes on to say please note that said
person may be enpl oyed by a franchi see in which
case this conpany woul d have no record of her
enpl oyment. So this is what they are taking as
affirmati ve proof, uncontested proof that this
borrower conmtted fraud and therefore on a non
exi stent representation and warranty involving no
fraud they should get sunmary judgnent on this
|l oan. | woul d suggest that the subpoenaed
information itself disputes their claim

Let's | ook at one other exanple. Slide 33
pl ease. This is another exanple that falls into
this category of subpoenaed information, and this
Is what |'mtal king about the unreliability, your
Honor. It's the unreliability of the readi ng of
the information. 1In its reply brief MBIA asserts
subpoenaed information proves that there is no
genui ne di spute of fact that the borrower 0157 was
not an enpl oyee of Bristol-Mers Squibb, but the
subpoenaed i nformation offers no such proof. In

the borrower's |oan application if you |l ook at it
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it's dated March 26th, 2003. The subpoenaed
information is dated eight and a half years |ater
Novenber 29th, 2011 and what the subpoenaed
informati on says i s no docunments avail abl e.
Conpany policy provides that when an enpl oyee has
been separated fromthe conpany for nore than
seven years, all records of that enpl oyee are
destroyed. So this is proof that this borrower
was |ying in March of 2003 about bei ng enpl oyed by
Bri stol -Mers Squi bb. Mybe he was, naybe he
wasn't enpl oyed by Bristol-Mers Squi bb, but
that's eight and a half years earlier. |If he left
t he conpany six nonths after March of 2003, or a
year after 2003, or a year and a half after 2003,
then the subpoena woul d have pi cked up not hing
based on Bristol -Mer Squibb's own internal
docunent control policy. And yet this is another
exanpl e of what MBIA is pointing to as affirmative
proof no need for trial, no dispute whatsoever
that this borrower commtted fraud. | would
suggest this is not evidence of fraud.

Finally, your Honor, there are disputes on
the i ssue not just whether or not the fraud
occurred, but whether or not it's material. And

even M. Butler acknow edges that when a borrower
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commts fraud, it's not always material, doesn't
al ways necessarily result in a materi al
significantly and neaningfully increase the credit
which is associated with the loan. Here is an
exanpl e. Slide 37 this is |oan nunmber 7225. And
this is one where based on subpoenaed
docunmentation M. Butler clains that the
borrower's incone was much | ower than was stated
in the file. And he then recalculates the debt to
i ncome ratio based on the reduced inconme. And
finds that it goes to 42.22 percent.
Notw t hstanding this fraud, and six other defect
findings, M. Butler concludes that this loan is
not significantly defective. In other words, that
there was no neani ngful or substantial increase in
credit risk associated with the loan. So here is
an exanple even M. Butler acknow edgi ng that not
in all instances even where there is fraud, and
even if it were a breach of an actua
representation, that it would be material. The
conbi nati on of their m sreading the contract and
the disputes, both on whether the fraud occurred
and materiality, defeats summary judgnent on this
package.

Next the nortgage | oan schedule. W' ve
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al ready spent sone tine tal king about the nortgage
| oan schedule and I'Il try to keep this relatively
brief. The nortgage | oan schedul e representation
is sonewhat different for different groups of the
securitizations. The |anguage i s sonmewhat
different in all three cases. For one group of
t he HELOC anot her group of the HELOC and cl osed
end seconds. | don't think that makes a materi al
difference to this proceedi ng, your Honor. Let's
focus on the | anguage of the first. AS of the
closing date, the information in the nortgage |oan
schedul e for the nortgage |loans is correct in al
material respects. |In our viewthere are three
reasons why all the loans that MBIA views as in
breach of this particular representation warranty
are not deserving of summary judgnent.

First has to do wth materiality. Second has
to do with disputes of fact. Third has to do with
t he actual |anguage of the contract. The |anguage
of the representation itself incorporates a
materiality requirenent. |If you ook at the
contract |anguage in all the comobn denom nator in
all three of the variations of the
m srepresentation is that as of the closing date

the information on nortgage | oan schedul e for
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nortgage loans is correct in all materi al
respects. We find that in all material respects
in all cases. So to the extent there is an issue
with materiality there is also no breach of the
representation and warranty to the extent that the
representation and warranty itself incorporates
the materiality requirement. Incorporates the
materiality requirement. So let's talk first
about the materiality requirenent. The
di screpancies identified by MBIA to the extent
they even exist we believe are inmaterial. They
did not affect and could not have affected, could
not have materially and adversely affected MBI A s
interests. They were immaterial and | would
suggest in four different ways. First, they were
in many instances trivial in and of thensel ves.
mmaterial in and of thenselves. And we've
al ready shown you an exanple of that, the
di fference between the 701 and 698 FI CO score.
Secondly, they were immterial at the |oan |evel.
As M. Butler acknow edges a | oan always has to be
reviewed in its entirety so if there is one single
di screpancy, one single discrepancy on a M.S t hat
in and of itself may be a discrepancy between the

val ue on the nortgage | oan schedule and what's in
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the file, but it doesn't establish, doesn't
establish that the | oan as a whole has a
materially increased credit risk. For that, one
needs to |l ook at the loan as a whole. So here is
an exanple and M. Butler acknow edges each | oan
I's underwitten individually with a separate
aggregate of factors to consider. So here is one
case in which M. Butler finds that something
called a refi cash out flag in the -- on the
nortgage | oan schedule. It said no, suggesting

that it was a rate-termrefinancing versus a cash

out - -

THE COURT: \What does refi cash out flag
mean?

MR APFEL: What's that, your Honor.

THE COURT: What does refi cash out flag
mean?

MR, APFEL: It nmeans it -- the answer
can be yes or noto this for the flag. And it
means is this loan a cash out refinancing, or is
it another formof refinancing? Is it a
refinancing of the | oan where the borrower is
going to take cash out by --

THE COURT: It's the second | oan.

MR APFEL: It's the nature of the type
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of refinance. And M. Butler's assunption which
is disputed by Professor Hausman which we'll talk
about in a nonent, in all instances a rate-term
refinancing is safer, is less risky than a cash
out refinancing. Professor Hausman does a test
that shows otherw se and there is a dispute on
that basis. But here even assuming M. Butler is
right, he's saying this was this particular
di screpancy between on the tape it's saying that
it was a not a cash out and in the file saying it
was a cash out was a material breach of the M.S
representation. But again you can't | ook at that
in and of itself. You have to |look at -- in order
to determ ne whether there is a material increase
in the credit risk associated with the [oan, you
have to |l ook at all of the colums. Al of the
attributes of the loan including FICO including
CLTV, and in this case just |ooking at those two
other attributes this is a borrower wth a very
high FICO score. A very low especially given the
| oans in these pools CLTV, and these | would
suggest are attributes of this loan that in and of
t hensel ves conpensate for this one discrepancy
that M. Butler has found on nmaking it clear that

it couldn't be nmaterial. It couldn't in and of
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itself increase the credit risk associated with
the loan. And as M. Butler said each loan is
underwitten individually with a separate
aggregate of factors to consider.

Next, the way in which MBI A used the closing
| oan schedul es or the preclosing |oan tapes is
suggestive of what was material to MBIA at the
tine. Now, M. Selendy is right that the M.S the
actual nortgage | oan schedul e they don't receive
until the actual closing of the transaction. But
they receive simlar tapes the preclosing, simlar
tapes that have all the sane information with sone
variations prior to them And the way in which
they use that is suggestive as to what counted for
them and what didn't count for them So and they
al ways they never |ooked at individual |oans.

They al ways | ooked at the pools. They were

| ooking at averages. So let's take this just one
exanple. M. Butler acknow edges he doesn't do
any pool |evel analysis even though that was the
only formof analysis that really mattered to MBI A
inreal life. So in this case for sumary

j udgnment purposes with respect to this one
securitization we've taken sone exanpl es where M.

Butler finds that one two three four five
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I nstances the FICO score on the M.S was hi gher
than the FICO score in the file, and therefore
there was and these are included as part of the
1,416 loans in this group that he says are a
material breach of the representation. So he says
these are all higher and therefore the
m srepresentation that was adverse was that there
was a suggestion here that these | oans were better
credit risks then they really were. But what he
doesn't point out, and what M. Sel endy doesn't
tell you about this norning is that he finds
di screpancies with regard to FICO for other |oans
in the same pool as part of the same pool. And
here are five | oans where the FI CO score just goes
in the opposite direction. And it's |ower
indicating that in all of these cases because of
t he di screpancy, but that the FICO score is
represented on the tape suggests that the borrower
Is riskier. For sunmary judgnent purposes they
don't include them This is part of the 1,416.
But, the way in which these are used in the real
world is that you average all of the higher FICO
scores with all of the ower FICO scores and you
see what the average conmes out to be. If M.

Butler is right in his assessnent with regard to
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these ten | oans, the average is 697.5. Lo and
behol d when you actually take into account the
five loans that MBI A does not tell you about as
part of summary judgnent, the average is 697.5.
Exactly the same. So that these discrepancies
when eval uated properly at the pool |evel which is
the way in which MBI A evaluate themthere ends up
presenting no increased material risk with respect
to this package of |oans which is really what they
care about and what they review. And MBI A knew
this, your Honor. They knew that these |levels of
def ects because they cut both ways were gonna be
imaterial. Because in real life they received,
and I'1l direct your attention to slide 43 at the
tine. Countryw de outside auditor at the time
KPMG with respect to every one of the
securitizations at issue, did a matching exercise
as between the nortgage | oan schedule and the | oan
files, exactly the same thing that M. Butler's
teamdid. And they did it with sanples of a
hundred | oans for each one of the securitizations
and the results in each and every case were given
to MBIA and as you could see fromthe slide they
found for instance in the first one of this group

40 percent of the |oans had one nore discrepancy.
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So 40 out of a hundred. Second one 27, as high as
67 percent. As high as 67 had one or nore
di screpancies. On average 27 percent of the
| oans. 27 percent of the loans that they reviewed
across all 15 securitizations had one or nore M.S
di screpancy. All this information was given to
MBIA at the tine. Now, the current |evel of
di screpancy that they claimto be nmaterial is 24
percent of the sanple which is conparable to | ower
t han the average nunber of discrepancies that they
were alerted to at the tinme. It was inmmterial to
themthen. They can't turn around in court and
all of a sudden say that it's material. The
reason that it was inmaterial to themthen is
because again they are not review ng isolated
attributes. They are not review ng single |oans.
They are review ng the pools as a whole. Then
even if independent of materiality which we think
really disposes of all of this, there are disputes
regardi ng whether or not there are even
di screpancies and if there are di screpancies
whet her they are material. For instance, M.
Butl er disputes hinmself in seven cases these are
seven of the loans that are the incontestable,

I ndi sputably, in breach of the M.LS. When you
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actually go and conpare what M. Butler's findings
are to the MLS, he matches up in these seven
cases. |In hundreds of cases out of this group M.
Godfrey's result, this is one on slide 45 and here
are hundreds of others that are |listed on slides
46 - -

MR SELENDY: Your Honor, | don't nean
tointerrupt. |It's my understanding that these
are not in the record and therefore they are
out si de the scope of the notion.

MR APFEL: Your Honor, these are
charts. The information that's here is fromthe
reports of Ms. Godfrey and fromthe M.S which are
part of the record. And the information from M.
Godfrey is fromthe exhibit to her report which
think sone of the exhibits are in the record and
to the extent that they are not in the record they
are incorporated by reference into her report
which is part of the record. And this is sinply a
mat chi ng exercise taking what's in here, what's in
her findings and conparing themto what's on the
MLS and then conparing those results to --

MR. SELENDY: The | oan |evel findings
whi ch were reproduced here are not in sumary

judgnment records. The narration the report is in
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this data is not.
THE COURT: Let's skip it, okay.
Because if it's not in-- it's not in, it
shoul dn't be part of it.
MR. APFEL: This is part of it, your
Honor. And this is a dispute, not this particular

entity enpty circle which I'll try to fill in.

THE COURT: | see there is nore color to

MR APFEL: But there are independent of
di sputes between Ms. Godfrey and M. Butler as to
whet her or not the discrepancies even exist.
Prof essor Hausman rebuts M. Butler's findings of
materiality with respect to the piggy back issue,
the issue of cash out versus rate-termrefinancing
docunent type and docunent type.

(Continued on the next page)
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MR. APFEL: And those disputes in and of thensel ves
account for 74 percent of M. Butler's findings.

THE COURT: You know, | don't want to stop you in
your presentation, however, we have to | ook at the tine,
3:22. Al right. M. Ware hasn't started. W have to
| eave at 4:30, quarter to 5:00.

MR. APFEL: | will be finished.

THE COURT: Tonorrow we're doing a whol e ot her
subject, and | don't have anynore tinme than these two days.
| mean, it's extraordinary |I'mgiving two days,
extraordinary. But that's it. Two days is two days. The
problemis that really your point is that | think that you
are presenting to the Court mature issues that nake it a
question whether or not there can be granting of summary
j udgnent .

MR, APFEL: That's exactly right.

THE COURT: And you've done it now very thoroughly.
The question is do | need to hear anynore? So the question
I's how nuch nore detail do we need to go, because | know you
presented it in all your papers and, you know, | just wonder
if we need to go much further?

MR APFEL: |'mjust trying to touch on all the
categories that are presented by MBIA. | will finish all of
the categories by no later than quarter of 4:00, and |

believe M. Ware's portion of the presentation is no nore
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than a half an hour, which would | eave M. Selendy an half
an hour for rebuttal, which would nake it even Steven in
terns of tinme.

THE COURT: | want you to do that tinely, please,
okay.

MR APFEL: GCkay. So in any event, we're finished
with the nortgage | oan schedule. These di sputes between
Prof essor Hausman and M. Butler are, you know, cover 74
percent of the |oans or disputes, with Ms. Godfrey cover
others. And in any event, the key issue here is the issue
of materiality, which defeats this portion of their notion
for sunmary judgnent.

THE COURT: We're losing our court officers. So
all of those who want to attack me at 4:30, there's a tine
that you can do it. Then that's it, |I'mwthout defenses.

Go ahead.

MR. APFEL: Ckay. The last -- the next
representation and warranty that is breach is the nortgage
file docunments representation. As of the closing day, the
nortgage file for each nortgage |ien contains each of the
docunents specified to be included. And M. Sel endy
mentioned this norning that one of the documents that is
I ndi sputably a nortgage file docunent was the grant deed.
Your Honor, here is the |anguage fromthe contracts, the

parties' contracts, that define the nortgage file docunents.
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VW have expert testinony from Lisa Miurphy, our conpliance
expert with background as a regulator with the Ofice of
Thrift Supervision who says that the grant deed is not one
of the nortgage file docunents and the definition of
nortgage file docunents al so supports our view that it's not
one of the nortgage file docunents. You can | ook through
those definitions until your heart's content, you'll never
find grant deed there.

But independent of that and nore fundanentally,
there are two reasons to deny the entirety of MBIA's notion
with respect to this package of |oans that supposedly
materially breached the nortgage file representation.
First, there is no evidence that as of the closing date any
of the nortgage file docunents were actually m ssing, and
the representation only applies as of the closing date.
Now, the representation was given by Countryw de as of the
cl osing date Countryw de only possesses these docunents and
Is only charged with possessing the originals of these
docunents, the Countryw de Defendants in this case, as of
the closing date. As of the closing date, it transfers the
nortgage file docunments to the trustee who in turn transfers
themto the custodian of the docunents, which is not any of
t he Countryw de Defendants in this case.

The evidence that Countryw de maintains files but

the fact that inits files one or nore of the docunents may
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be mssing is not evidence in and of itself that as of
closing date, which is all that counts for purposes of the
representations, the docunments were mssing. M. Mirphy and
others, the record is replete with testinony about the
various and sundry ways in which docunents can and do go
m ssing when the files are accessed by regul ators or others
over the course of years, and years, and years. But
i ndependent of whether or not, you know, there's any
requi rement, any breach by Countryw de of this
representation, the breaches are not material and really
can't be material to the extent that the m ssing docunents
can be cured.

M. Butler hinself acknow edges that a m ssing
nortgage file docunment is not material in and of itself. He
testifies with respect to | oan nunber 1751, he finds that
loan file is mssing the original recorded nortgage with
evi dence of recording on it. He finds five other defects
wth the I oan, but he concludes as to this loan that it's
not significantly defective. |In other words, no material
increase in the credit risk associated with the loan. So
even though he finds that the docunent is mssing, there is
a breach of representation, even he finds in this case that
It's not material.

Ms. Miurphy notes that these breaches can al nost

never be material, because they are readily fixable and if
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they're readily fixable in a matter of literally seconds,
then where is the materiality with respect to the breach?
Here's an exanple. Loan nunber 740074, M. Butler finds a
breach because the loan file is mssing the original
recorded nortgage with evidence of recording on it, which is
one of the nortgage file required documents. M. Mirphy
searches publicly available records online at the pertinent
Regi stry of Deeds and finds the original reported nortgage
wi th evidence of recording on it. She fixes the problem

| n anot her instance here, M. Butler finds |oan
1934 to be in material breach because of m ssing nortgage
file document. In 30 seconds we're able to find the
docunent, no trouble, whatsoever, just by accessing the
borrower's nanme and nortgage and getting it fromthe
rel evant registry. So again, no materiality.

MR SELENDY: This docunment is not in the record,
Your Honor.

THE COURT: That docunent is not?

MR APFEL: Your Honor this is --

MR SELENDY: As well as the prior slide.

MR APFEL: This is part of -- this is part of M.
Murphy's report. And this, Your Honor, is sonething that
Your Honor coul d access, publicly available information with
respect to any of these borrowers. Wat MBI A is suggesting

Iinits notion on material breaches, the ability to fix these
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problens readily is evidence that they are not material.

THE COURT: Well, that's your position. | got it.

MR APFEL: The next and | ast category of
representations of warranties that are purportedly breached
in a mterial way by Countrywide is the no CLTV in excess of
one hundred percent. Now, we won't linger on this, we'll
take only a few seconds, because there are only ten | oans
that fall into this category. The representation of the
prime loan to value ratio for each nortgage loan is not in
excess of one hundred percent.

Now, with regard to seven of the ten that are at
I ssue here, there is a clear dispute. In fact, the two
reasons we have the clear disputes as to seven and as to al
of them there's an issue of materiality. Wth respect to
the disputes, M. Butler hinself acknow edges that there's a
dispute as to five of them In his report, in his
affidavit, he says there are ten | oans where | recal cul ate
CLTV ratio to be greater than one hundred percent; and
Countryw de's purported expert Karen Godfrey recal cul at ed
the CLTV percent to be one hundred percent or higher. You
| ook at his schedule of |oan and you find that in five cases
she actually recalculated it to be one hundred percent. And
the representation is that it's only breached if a CLTV in
excess of one hundred percent.

There are two other loans fromthis group of ten
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that Ms. CGodfrey finds -- where Ms. Godfrey finds the CLTV
to be bel ow one hundred percent, so there's a clear dispute
of fact on seven of the ten. Wth respect to all of the
| oans, there's an issue of whether or not the purported
breaches are material .

M. Butler acknow edges that once CLTV reaches one
hundred percent, any margi nal excess does not increase the
probability of default because the borrower already has no
skin in the gane, no equity, and therefore no incentive to
repay the loan. Ms. Codfrey agrees, as does M. Aronoff
(phonetic), one of MBIA' s other w tnesses, they al
acknow edge that this issue of the difference -- negligible
di fferences between one hundred percent and a little over
one hundred percent.

THE COURT: Do not put up the slide for the next
one. Do not put up 67, all right; is that clear?

MR APFEL: Okay.

THE COURT: You know why. Take a | ook.

MR APFEL: I'mnot sure | do, but | definitely
won't, Your Honor.

THE COURT: Well, there's a lot of |oan nunbers
there that haven't been redacted. Gkay, no 67.

MR. APFEL: GCkay. Al right. The point of 67 is
to sinply to illustrate that MBIA was aware at the tine that

there were CLTV's in the years as expressed on the nortgage
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| oan schedul e that were in excess of one hundred percent
they regarded as inmaterial -- at this tinme experts didn't
regard themas material. There's a dispute on the issue of
materiality.

Now l et me finally, Your Honor, in the tinme
remaining, there are three additional categories of |oans
that MBIA points to all outside -- well, two of the sets
outside of the sanple, one Ms. Godfrey's findings that it
focuses on in its summary judgnent notion, and | et me just
say a word about all three of those sets of | oans.

First, there is the reconmendation by Ms. Codfrey
that 88 | oans be repurchased. Now, you'll recall, Your
Honor, MBI A focuses on these 88 | oans as an exanple in terns
of Countryw de's repudi ation of its repurchase obligation
because Ms. Codfrey had recomended that the | oans be
repurchased and, according to MBIA they were not. So in
its initial brief on summary judgnent on Septenber 19th,
MBI A wote, "although Countryw de's own | oan review expert
Ms. Karen Godfrey reconmended that 88 | oans be repurchased,
Countrywi de failed to repurchase all but one of those |oans.
There could be no question that CHL's conduct clearly
denonstrates it's attenpt to repudiate its repurchase
obl i gati ons.

Count ryw de responded by pointing out through a

sworn affidavit fromthe appropriate person that repurchase
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proceeds for these 87 |oans, the one -- the 87 that
purportedly had not been repurchased were remtted to trust
for securitizations on or about August 15th. Pronptly after
Ms. Codfrey nade the recommendation, the funds were recorded
in the trustees August 2012 reports which reflect activity
in July 2012 report. MBIA s reply, there's silence on this.
They don't acknow edge that they nmade a m stake or anything
like that. [It's a clear exanple not of repudiation, but of
an exanpl e of Countryw de followi ng the recomendation of
its retained expert, even though the expert said that these
| oans were not necessarily significantly defective when she
was erring on the side of caution. They al so argue that
there should be extrapolation fromthese |oans. M. Butler
tal ks about extrapol ation, but for this purpose, just for
these 88, Ms. Godfrey and M. Butler both nmade clear that
every loan is unique and that what conclusions you draw from
one loan can't sinply be transferred or extrapolated to
ot her | oans.

Next category of loans I'd like to talk briefly
about is so called significantly unsatisfactory |oans. The
SUS | oans. First of all, Your Honor, we're tal king about
very few |l oans here, all told. These are not part of the
sanple. These are |loans that Countrywide's quality contro
group find to be severely unsatisfactory, SUS. And there

are a total of 1,099 loans. W're tal king about one quarter
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of one percent of the loans in the securitizations. MIAs
position is that all of these |loans, all of these severely
unsati sfactory | oans found by Countryw de to be severely
unsati sfactory necessarily should have been repurchased by
Countryw de and Countrywide's failure to do so is a
repudi ation of its obligation. They're categorical in their
assessnment that any finding of severely unsatisfactory
constitutes a material breach of one or nore representations
and warranties. But, you know, even M. Butler says that's
not true, which I'll point out in a nmoment. And
Countryw de's wi tnesses nade cl ear that severely
unsati sfactory | oans are not necessarily breached | oans.
Loans received SUS ratings for procedural reasons unrelated
to credit quality and that is the testinony, Your Honor, on
slide 75 of Cindy Simantel, who is the head of Quality
Control at Countrywide. This is to provide feedback to the
branches. It doesn't have anything to do with quality,
absolutely nothing. I1t's just hel ping them nonitor
processes. W may rate a | oan SUS because a branch didn't
cross a T properly. Wth respect to the specific 1,099 SUS
| oans here, Ms. Simantel testified, "There's a |ot of
procedural audits in here. Targeted audits. Those audits
have nothing to do with loan quality. They have to do with
process audits that we were doing. That doesn't have

anything to do wth the loan. There's a lot of audits here
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but have absolutely nothing to do with the loans. | nean,
hundreds and hundreds of them"™ M. Butler agrees that SUS
| oans are not necessarily in material breach of anything.
Through shear serendipity, one of these 1,099, in fact a
group of about 20 or so of the 1,099 were part of the sanple
of 6,000. M. Butler found one of them one of the few
| oans that he found to be not significantly defective was
one of the SUS | oans, and that appears on slide 76. It's
| oan nunber 9744, Quality control had previously found it
to be severely unsatisfactory for some procedural reason
unrelated to credit, and as we can see fromM. Butler's own
finding, he agrees. M. Godfrey rebuts M. Butler's
findings with respect to alnost all of the remaining.

So, in other words, Your Honor, with respect to
these SUS | oans, these severely unsatisfactory | oans, those
are not |oans that MBIA has net its burden of show ng need
to be repurchased at all.

Finally, last category that MBI A points to for
sunmmary judgnment purposes is so called fraud confirned
| oans, and these are |loans that they say that Countryw de's
fraud risk managenent group or its fraud investigators
confirmed for fraud after doing investigations. Again,
we're tal king about a tiny nunber of loans in the overal
popul ation. Tal king about 97 |oans that they put at issue

in their notion for summary judgnent, which is about
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one-fiftieth of one percent of the loans in the
securitization, and their claimis that as to these | oans
they were all confirmed for fraud. Well, in sone instances
there sinply wasn't the confirmation. The confirmation
they're tal king about is the checking of the box on
sonet hing call ed the FACTS or FITS database. FACTS is Fraud
Activity Case Tracking System and there's a box there that
says fraud confirmed, but in not all instances where that
box is checked is the fraud actually confirnmed.

Let's go to slide seven for an exanple. The better
place to look is often in the investigative file or in the
conments, the comments section within the FACTS dat abase.
And for one loan that, again, MBIA clains is indisputable in
terns of breach, |oan 2268 MBI A asserts that FRN, Fraud R sk
Managenent, within Countryw de confirned fraud because the
borrower's | oans were secured by vacant lots. In its reply,
MBI A asserts that Countryw de feigns dispute regarding fraud
ri sk managenent's findings, but the final conclusion of
Fraud Ri sk Managenent on the FACTS database in the coments
field supports Countryw de because it finds that, as you can
see, the fraud allegation was inaccurate, notw thstanding
the fact that a box was checked off inaccurate. The fraud
at issue that is confirned does not always bear on credit
| Ssues.

Let's take a | ook at slide nunmber 81. And
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therefore can't be material and adverse to MBIA's interest.
Here's an exanpl e, |oan nunber 8703, this is an
i nvestigation of broker fraud that has nothing to do with
credit issues. Fraud Ri sk Managenent investigated and
confirms third-party broker fraud. Fraud R sk Managenent
finds the broker -- finds that the broker charged the
borrower approxi mately $240 in excessive closing fees,
Countrywi de rei nmbursed the borrower, term nated the broker
t he borrower who presented no credit issues elected to keep
his loan. This confirmation of fraud, albeit a
confirmation, is a fraud that doesn't bear in any way, shape
or formon MBIA's interests and is not in any way nmateria
or adverse to MBIA, yet it is anong the loans that MBIAis
sayi ng shoul d have been repurchased.

Finally, their notion with respect to this package
of loans fails inits entirety for the reason we gave before
with respect to because the only time in which Countryw de
woul d ever have the obligation to repurchase any of these
fraud confirmed loans is if Countryw de had taken on the
ri sk of borrower fraud, if they had given a no fraud
representation. And as we've discussed in detail earlier,
there was no fraud representation and therefore no
obligation on the part of Countryw de to repurchase these
| oans even if the borrower fraud was confirned.

THE COURT: |'mgoing to have to end it there,
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because the time has cone.

MR APFEL: And | am done.

THE COURT: That's it. Al right. Let's take a
standi ng break while we get the --

MR. SELENDY: Your Honor, can | request, as each
side has taken equal tine, that after the break whatever
time Your Honor concludes to be available to us be split
equal |y between the parties. That's the agreenent that both
sides entered into. | think we've each taken a little over
two hours at this point.

THE COURT: So M. Ware hasn't started his. He
says it's a half hour. So how nuch tinme do you have?

MR. SELENDY: Well, actually, there's so nuch to

say, |'Il occupy the time that you allow ne, Your Honor.
THE COURT: Well, | don't know what you're going to
have. | mean, we have to close, the door |ocked at a

quarter to 5:00, all right. At 4:30 or quarter to 5:007?
THE COURT OFFI CER  4: 30.
THE COURT: 4:30 shut down.
MR, SELENDY: |'Il submt after the break --
THE COURT: We're not taking a break. We're just
standing. W're not taking any break. So you have how
| ong?
MR. SELENDY: | have about half an hour nyself,

Your Honor, but I'lIl conpress it to whatever needs to be




© 00 ~N oo o b~ w N P

NN NN NN R R R R R R R R R R
o g A W N B O © 0 N O O A W N B O

162

Motions - M. Apfel
done.

THE COURT: Well, as | suggested. How |long do you
have.

MR, WARE: Your Honor, | will cut it shorter than
it would otherw se woul d have been. \Watever the Court's
desire is. | nean --

THE COURT: Al right. So why don't we do this.
Wiy don't you give you 15 mnutes, all right, and then that
wll -- will that equalize it?

MR SELENDY: Your Honor, alternatively, we could
take half an hour in the norning tonorrow.

THE COURT: You know, tonorrow --

MR WARE: | think that's fatal. W should finish
it today.

THE COURT: | really do think that, because we do
have a lot to do tonmorrow and, you know, | think if we put
It over to the next day it's going to be that much |ess
t onor r ow.

MR SELENDY: O course. Understood.

THE COURT: Al right. So, all right, so take 15
m nutes on the clock. So you'll go to 4:03, okay?

MR WARE: Yes, Your Honor, it's okay.

THE COURT: It is tight. Tonmorrow we're going to
really keep the timng, okay. Let's give a heads up on

t hat .
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MR. WARE: Your Honor, briefly et nme address the
extrapol ation i ssue which MBI A of course, here asserted
today that summary judgnent's appropriate and that it's time
for the Court to permt extrapolation to take place as a
matter of law. And | just want to go back in that regard to
what M. Apfel has said, | think as the Court remarked, if
we' ve seen anything this afternoon it is that there are
endl ess disputes of fact and just witten reviews of experts
which after all should be ultimately thrashed out in a
courtroom This is atrial court. Anmong this Court's nany
talents is as a trial judge and the Court's orders both with
respect to sanpling and related orders in this case have in
each case enphasi zed that while the Court is nmaking
findings, for exanple, as to sanpling, that it is a vehicle
for offering proof. The weight of that evidence is to be
determ ned by the trier of fact.

And in that regard we could | ook at 82, the
Decenber 22, 2010 order. The Court, again, to ny inference
said you' ve had the opportunity. |In fact, | was here and
cross exam ned MBI A' s expert with respect to sanpling. The
Court made the decision that sanpling was an appropriate
vehicle, that it should be available, and that from an
evidentiary standpoint properly done sanpling m ght be
adm ssible. The Court did not go beyond that. |In fact, the

Court gave the assurance that the weight of that evidence
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foll owi ng cross exam nation by Countryw de woul d be
determ ned by you at trial or by the trier of fact. And
that's exactly what the Court's order has said will be
decided by the trier of fact. That decision will be made at
trial and the Court gave increasing enphasis to the fact
that you woul d be wei ghing the evidence at the time of
trial. Inherent in that, obviously, is that these issues
will, in fact, be tried. And you went on to say, slide 83,
that the issues as to which you nmade any deci sion as regard
sanpling did not obviate the requirenment that the Plaintiff
prove its case and prove every elenment of its case.

No need to guild the lilly here, I"'msinply
poi nting out that the Court's instinct this afternoon is the
sanme that there ought to be a trial with respect to disputed
I ssues and at the end of the day that's really all that
Countrywi de is asking for here. This should not be a case
in which $3 billion or any billion dollars or anything is
awar ded w thout the opportunity to try the case and cross
exam ne the evidence and to give the Court an infornmed
decision with respect to the credibility of both the
evi dence and those wi tnesses.

In listening to this today, because | have not been
at every hearing, |I'mstruck by the fact that this sumary
judgnent notion is sonewhat different than the typica

notion. Often we cone in to court with a sumary judgnent
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notion to clear away sone of the underbrush and to get rid
of issues as to which there is no material factual issue.
Here it's quite the reverse. MBIA is going for the home run
and essentially arguing that at the end of the day we don't
need a trial, that the Court can already inpose, for
exanpl e, rescissory damages or can already, as a matter of
| aw, order that the same extrapol ation be inposed on the
sanples as identified by Plaintiff. That essentially
undercuts the purpose of summary judgment. And as | think
we' ve seen here today, there are plenty of issues to be
tried in this case.

Let me turn to rescissory damages, if | may, in
some of the time | have remaining. This is an issue that's
on appeal, and I amnot going to reargue what was argued
previously with respect to whether rescissory damages are
avail able in this case. You nade your ruling. That matter
I's before the appellate court and wll be perfected, as |
understand it, for the January term So |I'mnot here to
reargue that. But | amhere to point out simlarly that in
your order you were again quite clear not that rescissory
damages were a matter of entitlenent, but rather that under
New York |aw rescissory damages can be avail abl e and t hat
the Court will consider that availability at the appropriate
time. It was not a statenent by the Court as a matter of

law that MBIAis entitled to rescissory damages, but rather
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there was an explanation of the Court's view that under the
| aw one can get rescissory danages under appropriate
ci rcunst ances.
| f we could have 85, please.

(Conti nued on next page.)
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(Continuing) MR WARE: You say quite
clearly that rescission may be warranted and if
found warranted and in your order you say MBI A may
seek rescissory damages upon proving all elenents
of its claim Maybe I'"'mwong, but | certainly
understood that order to say rescissory damages is
a potential kind of relief, but you MBIA are not
relieved fromproving all of the prerequisites
that mght entitle you to rescissory relief.
Those include the fact that rescission is by
definition an equitable renmedy and yet the court
I's being asked without a trial to determ ne that
resci ssory danmages are available now. That is
i nappropriate, your Honor, and | believe not your
intention. Because it's an equitable remedy, the
court is in the position of needing to assess the
evi dence to determ ne whet her any equitable renedy
I ndeed woul d be appropriate here.

Counsel, ny colleague M. Sel endy brought to
your attention the Syncora case this norning and
Judge Crotty's decision in which he |ikew se
i ndicates that for certain purposes rescissory
danmages may be available. But inportantly if |
coul d have 86 please, he also cones to the sane

conclusion that this court has under other

167




© 00 ~N oo o b~ w N P

NN NN NN R R R R R R R R R R
o g A W N B O © 0 N O O A W N B O

Pr oceedi ngs
circunstances. Nanely in the top bullet "w thout
a conplete factual record, it would be premature
to consider what equitable relief, if any, is
appropriate.” And | think that's the point here
because it's equitable relief the court needs the
benefit of all four sides of the evaluation here,
needs to eval uate whether or not any equitable
remedy is appropriate and if so whether that
shoul d be recission or whether it should be
resci ssory damages or indeed sone other equitable
remedy. | don't believe the court intended and |
certainly don't read the court's order as saying
you get rescissory damages in this case. There
are other independent reasons why equitable relief
shoul d not be granted in this case. Among them
sone things that have been nentioned earlier. And
that is that MBI A has adequate renedi es of |aw
here. For exanple, if we could |look at 87, MBIA's
own expert testified that anong the ways in which
damages coul d be cal cul ated woul d be a benefit of
the bargain analysis. 1In other words, in a
benefit of the bargain bullet three that's up
t here your Honor, analysis presunably the parties
woul d val ue what MBI A woul d have charged had it

known the facts it says it does not know. And so
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here we have Doctor Mason having testified in this
case that anong the possibilities of damages is a
| egal remedy, mainly benefit of the bargain
damages. | don't want to over enphasize that. He
doesn't say that that is a slamdunk, or could be
easily done. He has reasons why maybe that's
I nappropriate. But the point is it's still on the
tabl e and should be on the table for the court.
I n addition, your Honor, as what we discussed
tonorrow there is the repurchase provision and
that too if you think about it is a |egal renedy
to the extent that Countryw de is successful in
showi ng the court denonstrating to the court that
the remedy which should obtain here is the
repurchase renedy, and I'Il tal k about the
repudi ation issue in a mnute. That too is a
| egal remedy which would obviate not only the need
for, but the right to any kind of equitable renedy
such as rescissory danmages.

I n addi tion, Judge Kornreich as the court |
think is aware in Assured versus TLJ as opined
Wi th respect to whether or not rescissory damages
may be obtained at all under circunstances in
which a party like MBI A has continued to pursue

Its contractual rights, that is has continued to
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live under the contract by accepting mllions of
dollars in prem um paynments. And certainly there
Is an open issue as a matter of |aw whether or not
having el ected to do that and accepted prem uns
for 3 or 4 years followi ng the point of which they
under st ood they had an issue whether that sonehow
precludes themfromequitable relief in this case.
Let ne turn in a fewmnutes | have to the
repudi ation i ssue. MBI A has argued this norning
that in effect it should be relieved of its
contractual obligations to repurchase these | oans.
First of all | think it's appropriate to
understand this is a contractual renedy. These
parties were sophisticated an insurer on the one
hand and counter-parties on the other hand and
t hey bargained for a particular type of relief for
breaches of representations of warranties as to
I ndi vidual |oans. And they bargained for specific
kind of relief and that was effectuation of
repurchase. And the obligation under the contract
is to follow a prescribed nethodol ogy to do that.
And in fact, that protocol was followed initially
by MBI A when it first becane aware that it had
potential clains it submtted a schedul e of

proposed | oans for repurchase. And it did that by
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carrying out the obligations of the contract,
which is to say it identified the |oan
specifically, and since there is a cure provision,
in other words Countryw de gets the opportunity to
| earn from MBI A what the problemis with the |oan
and to cure it as opposed to repurchasing that
loan. MBIA will identify what the individual
weaknesses in each loan it believed existed. They
identified the defects that its now tal king about.
And Countryw de now began to address those | oans.
That protocol fell by the wayside because about 90
days after the first request for repurchase, MIA
sued and that put Countrywi de in the position of
having to defend a litigation position while
trying to concurrently carry out its obligations
to repurchase under the contract. And the
unequi vocal testinony from Countryw de's
I ndi vidual s who are involved in the repurchase
process, was that they did that. They did it with
integrity. They did it as best they could. But
what foll owed was MBI A shoveling in thousands of
| oan requests. After they sued, they began
sendi ng requests for repurchase by the thousands.
Sinply could not be adm nistered as quickly as had

been hoped. That does not nean that Countryw de
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was acting in bad faith or that it was in any way
repudi ati ng the repurchase device or contractual
remedy. And the law in New York under Noracom
Power, which | don't think either party disputes,
I's that repudiation has to be unequivocal. Which
Is tosay it really has to be wthout doubt that
the party with the burden to act has repudi at ed
and that is sinply not the case. There is no
evidence of that in this case, your Honor. MBIA
has pointed to allegations that Countryw de
repur chased sone | oans which perfornmed and t hat
accordingly it nust have the obligation to
repurchase all performng |oans or at |east every
performng |oan that MBI A suggests. But what was
unsai d, your Honor, is that none of those |oans
had the sane | anguage as in this case. They did
not have a requirenment of a material or adverse
affect. These were governnent sponsored entity
Fanni e Mae, Freddie Mac. Their contractual renedy
was quite different so the repurchase obligation
on Countrywi de was in fact absolute and was not
subject to a determ nati on whether or not the
credit enhancer in this case the insurance conpany
MBI A was materially and adversely affected by the

defect in the loan. So those | oans are
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substantively different and do not give any
counsel to MBIA with respect to this argunent.
And | should add that Countryw de has repurchased
about seventy mllion dollars in |Ioans, around
ei ght hundred loans. That is not repudiation,
your Honor. That's an effort in good faith to
carry out the obligation as best can be done in
the face of nmassive litigation. Under
ci rcunstances in which the economc climate in
which all of this occurred is unprecedented.
Thank you, your Honor.

THE COURT: Thank you, very mnuch

MR. SELENDY: Your Honor, | appreciate
your patience.

THE COURT: You did it exactly in the
time. Thank you.

MR. SELENDY: | was going to say |
appreci ate your patience, your Honor, and | wll
try to do this nore rapidly as well.

THE COURT: Rapid is good.

MR. SELENDY: First of all.

THE COURT: But don't speak fast. It

doesn't nean rapid that way.

MR. SELENDY: M. Butler used a specific

standard unli ke Countryw de's expert of
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significantly defective |loans. He was testing
whet her there was a material increase in credit
risk. But for this notion we noved only on
obj ective standards of materiality as defined in
Countrywi de's own guidelines, pricing matrixes and
W tness testinmony. The notion is not based on any
subj ective determ nation or expert opinion as to
materiality by MBIA's expert. 1t's based on
Countryw de's adm ssions as to what was material,
what changed the pricing under their own protocols
and so for exanple you' ve heard reference to this
| oan FI CO was 698 instead of 701. There is a line
that has to be drawn for characteristics of the
borrower and it's Countrywi de itself that draws
that line. |If you' re above 700, you're a gold
borrower. If you're below that, you're a
preferred borrower and the preferred borrower pays
hi gher interest because they are in a different
bucket and Countryw de itself concluded that those
are riskier loans. W are not making reference to
the deened material section of the contract that's
a red herring by Countryw de. The risks are
mat eri al under Countryw de's own unequi vocal
docunents. And I'd like to say with respect to

the testinony that was advanced as to the experts
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Hausman and Hubbard, we have not yet noved to
exclude that evidence. W will do so for trial,
but we didn't regard it as appropriate for summary
judgnent, but that's basically a back door way to
use ex-post events after your Honor said it's not
rel evant to causation, they are trying to use it
for materiality. Not surprisingly those experts
do not go back and say well as to Countryw de's
cont enpor aneous docunents evidencing materiality
those were wong. And that's what we rely upon
Countryw de's own internal docunments saying what's
material. Argunments based on ex-post statistical
regrettings by their experts today can't undo them
especially when we're trying to test the day one
risks.

Now, with respect to your opinion on
sampling. M. Ware suggested that we were
overreaching on that. As you may recall, you
specifically invited Countrywi de to come back with
your own sanple. You're trying to put in your own
expert testinmony to challenge the sanple that's
used by MBIA. They didn't do it. They made use
of our sanple. That's what Ms. CGodfrey revi ewed.
They never cane forward wth any criticismby any

expert of sampling after that hearing.
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THE COURT: That's not the issue in
terns of sanpling. Sanpling is not the issue.
It's how you go back proving your case. The issue
is | permtted this as a nmechani sm of proof.

MR SELENDY: Correct.

THE COURT: It certainly did not say,
and that is clear, | wanted to make it clearer
maybe that this was a mechani sm of substituting
proof. This is a way of going about making the
proof .

MR. SELENDY: And that's exactly what
we' re doing, your Honor. W're using the sanple
itself as the basis for the set of findings by the
re-underwiting expert. Neither you nor | suspect
anyone in this courtroomwoul d want us to go
t hrough 389 thousand separate | oans. Instead
we're using a scientifically reliable nmethod to
draw t he random sanpl e which is used by the
re-underwiting expert. Those conclusions are
t hen extrapol ated to the populations. There is
not hi ng no expert rebuttal of any kind from
Countrywi de as to either how that sanpling was
done and executed or how the extrapol ati on was
made. W are proving every single elenent of our

clainms using as a nethod of proof the sanpling
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itself and as | say it's unrebutted. There is no
factual or expert testinony that could counter our
use of that --

THE COURT: M. Ware nakes a very good
point. | think there is a difference between
being in the summary judgnment node and being
before trial. |If you' re asking a jury to accept
your sanpling, if you' re asking a jury to accept
what you are proposing are the facts based on the
sale, the jury can reject that saying well | don't
think the sanpling is enough. Say because there
w1l be cross exam nation also. After all the
facts are before the jury. But the jury would be
in a position of saying that indeed the mechani sm
of the sanple not the fact that anybody has cone
out with a better sanpling nethod, just the
mechani smthat you chose to use is not sufficient
for me to accept that as the proof in this matter,
me the jury. And what's different is when you
come to the judge, the judge is really a tryer
nore of |law and you're asking ne to make a
judgnent call saying yes you' re a hundred percent
right, the sanpling is perfect and let's go
forward and give you sunmmary judgnment. But that's

the job of the jury, not this jury but another
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jury.

MR SELENDY: Your Honor, with respect
they would need to present a genuine dispute of
facts such as a reasonable jury could find
otherw se. There is no contest. There is no
contest. Expert discovery has closed. There wll
only be our expert as to sanpling and
extrapol ation and with respect to their experts,
they agreed and we cited this in our papers that
t he extrapol ati on nethod from Doct or Cowan was
correct. So the testinony is undisputed as to the
validity of that sanple and extrapol ation and
there is a reason why they haven't cone forward
wi th anot her expert. That's because sanpling
| oans is no different than sanpling any other
popul ation. It doesn't matter whether it's |oans
or voters or otherwise. You could take a sanple
and you could extrapolate. |If they had a valid
basis to contest it, they would have done so and
t hey haven't, your Honor. That period is now
cl osed and they can't cone back with a new expert
and say |l ook this sanple is unreliable. They just
conceded that issue on the papers. It's not that
your Honor previously ruled we can go forward for

all purposes. You gave themthe opportunity to
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oppose us and they did not. That's an affirmative
el ection. That means right now there is no basis
for any reasonable jury to find otherw se than
that our sanple are properly --

THE COURT: That doesn't go to the next
step. Yes, you could say you're a hundred percent
right. The sanpling nethod is perfect, it's
wonder ful and hasn't been contested. But does it
prove -- does your sanple prove the el enents of
your causes of action?

MR. SELENDY: That's a separate issue,
your Honor.

THE COURT: Yes, and a very inportant
one.

MR, SELENDY: And that issue doesn't
turn on the staple sanple or the extrapol ation.

It turns on what have we shown as to
m srepresentation, what have we shown as to
materiality, what have we shown as to the
causation of an increased |evel of risk from
m srepresentati on, and what have we shown as to
MBIA's harm Those are the elenents and we do
show t hose.

Specifically, your Honor, com ng back to the

question of what do we have to show here. As to
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the el enment of causation | referred you to Judge
Rakof f's holding in which he was citing to you
approvingly that the question is whether the
m srepresentati ons of the sponsor caused a
material increase in risk to the insurer. That's
exactly what we've gone through today both the
facts of the misrepresentations and as to the
materiality in terms of risk of loss. That's the
finding. Those are the elenents of our cause of
action which were proven and were unrebutt ed.
I"d like to say a little bit nore with respect to
the material and adverse affect ruling that your
Honor previously entered. That ruling was subject
to our ability to cone forward with evidence. The
evi dence we submitted was from Countryw de's own
W t nesses and depositions taken after that notion
was submtted to this court. It's subsequent new
evi dence. There are unequivocal adm ssions. They
confirmthat the tests of materiality is day one
and we have shown through the docunentation
t hrough Countrywi de's own files that the types of
breaches in the record are material by their own
adm ssions. That's as a matter of law. There is
no reasonabl e di spute as to those issues.

Wth respect to the challenge on the no
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default, the nortgage note, we're not arguing that
a no default rep is the same as a no fraud rep.
Those are two entirely different things. A no
fraud rep is no fraud by anyone, including
apprai sers, brokers, borrowers and others. The no
default rep here is defined in the plain nmeaning
of the nortgage note itself and is specifically
defined to include any m srepresentation by the
borrower, any m srepresentation by the borrower.
That's what it neans, plain neaning anal ysis.

Now, Countryw de has chall enged the fact that
M. Butler did a | oan by | oan assessnent as
opposed to | ooking at the whole pool of |oans and
saying what's the aggregate fact. But that is
because M. Butler was follow ng unlike
Countrywi de's expert the actual representations
and warranties which are |oan by | oan. Each one
of those is warranting attributes of each
particular loan. That's why the Purchase renedy
is also loan by loan. So this standard is
tracki ng exactly the contractual structure that
Countrywi de created to market and sell this deal

Wth respect to the argunent that sone of the
| oans m ght have been a little bit better than the

wor st possi ble scenario and so you shoul d conpare
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the two of them and aggregate them and nmaybe the
overal |l pool works better. That's not how it
works. There are eligibility criteria that
speci fy ranges which you coul d have acceptabl e
| oans and boundary over which you cannot. You're
not permtted to put in a whole bunch of terrible
| oans and then put in sone slightly better |oans
and say it all washes out. That's not how the
warranties are structured. And the argunents that
they made as to what Countryw de's counse
referred to as real life are unsound and
unsupported by the records.

Wth respect to the argunent on m ssing
nortgage docunents, 1'd just like to rem nd the
court MBI A accepted every attenpt by Countryw de
to try and cure that over a period of years.
Whether it was the original set that they said was
conpl ete, or then the second set they said this is
now conpl ete, or even the third set which was
first made | oans. W took all of that into
account. If they were able to cure a m ssing
docunent, we accepted it and said right that
docunment is in the file and we didn't nove on
that. 1'd like to point out when they nade

reference to the 88 | oans that were repurchased,
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they didn't give us notice when they did nake that
for repurchase. It was after our expert
identified the defect, their expert then admtted
it. Once we found out about it, we acknow edged
It on page 22 of our reply. And what we argued
t hat repurchase was an adm ssion that they were
contractual obligated to repurchase the | oans and
i ndeed since this was 88 out of a sanple of six
thousand, it tells you a great deal about the
overall units. Mreover, there were 582 nore
whi ch had the sanme problens, but they didn't
repurchase themonly because the | oans had
continued to performfor the first two years they
fall into the same canp. They have to be
extrapol ated out.

As to the SUS, the findings of SUS | oans, you
saw a chart that M. Apfel put up | believe it was
slide 74 saying look it's just point 2.8 percent
of the securitizations. That's a highly
m sl eadi ng chart because they only | ooked at eight
or nine thousand loans. In other words, their
findings were only 10 percent of their own sanple.
Hi gher than 10 percent of their sanple yet they
are telling you it's zero point 28 percent. They

took a sanple of eight thousand | oans and found a
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t housand problens. That neans in the overal
popul ati on of 389 thousand | oans we ought to see
somewhere north of 10 percent, not zero point 28
percent. W're not sure why Countryw de put that
up as they did. Fundanentally in this case if you
| ook at the various area of breaches on the
nortgage | oan schedule in their opposition papers,
there are only two instances, two out of 1,416
where they offer any type of factual dispute. The
expert report on that area was withdrawn. No
qguestions were therefore asked at the expert
deposition about expert findings relating to the
nortgage | oan schedul e because their expert
W thdrewit. They said soin a letter, they said
| ook we reserve our right to supplenent. But they
never came back and suppl enented the file. They
therefore waived the ability to contest it. As |
stated previously between just the nortgage | oan
schedul e reps and the | oans as to which Ms.
Godfrey adm tted either the | oan shoul d be
repur chased or she has no factual basis to
di sagree with M. Butler except for the |oans
performed for a little while. Take just those two
categories alone, |eave aside all the issues that

M. Apfel tried to raise today with particul ar
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| oans. Even all of those together nunbering only
in the dozens, but |eave themall aside for al
t hose categories, no default rep qualified
apprai ser, each of the other categories we
reviewed fromlines 3 through 7 and focus on the
first two, there is no dispute in the record that
those are material defects and that is 32 percent
of the entire population reviewed by either
expert. Under any reasonabl e extrapol ation you're
going to get to a percentage of the overal
popul ations that is so high that it is a materi al
risk of loss to MBI A under any standard, as a
matter of |aw no reasonable jury could di sagree
with that because it outstrips by nultiples any
tests used to assess materiality by MBIA And
that neans that this court is able on sumary
judgnment to enter that award of rescissory relief.
I"d like to point out, ever since this case was
filed in 2008, two things is true. Countryw de
have sought delay and MBI A has sought an
adj udi cation on the merits. W want that
adj udi cati on because justice should not be del ayed
here and we submt it's tine for a ruling on
sunmmary j udgmnent .

And a final point, you didn't hear either of
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Countrywi de's abl e counsel discuss ny point that
these warranties are conditions precedent to the
i ssuance of the insurance. That neans if you
breach those warranties which are conditions
precedent, the insurance itself is invalid, the
I nsurance agreenent is invalid where the insurance
policy can't be revoked because they're innocent
certificate holders and trusts that are being
pai d, that means resci ssory danmages are warranted
and that's exactly what the insurance lawis
designed to do here is to protect and ensure that
takes on such an obligation. They didn't discuss
the fact that these are conditions precedent
because there is no way around that. That's
unequi vocal and the documents Countryw de didn't
satisfy the conditions and therefore a ruling
shoul d be entered on behalf of MBIA. | can also
your Honor, if |I have two seconds | will be quick
on the appraisal issues. You heard sone
di scussion of dispute. Just to take the nunbers
here. There 1,423 instances where we show t hat
there was no qualified appraisal by a qualified
apprai sal. There are seven instances where
Countryw de cane back and said | ook we found an

appraisal in the file, just seven. They put one

186
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of those on the screen. |f you go through those,
three of the seven, the basis for M. Butler's
finding was not a m ssing appraisal, but that the
apprai sal was not performed by a |licensed
apprai ser. For one of those | oans the appraisal
was in the first lien file, not in the second lien
file. For two of those |oans, the appraisal was
in the second set of second lien files that they
gave us, and for the last one the appraisal was in
the second lien file but over 6 nonths old and
therefore invalid. So you take the only seven
I nstances on the appraisal rep where they cane
back with an actual dispute and of those three of
themare on the wong basis, and one of themis an
invalid appraisal. One of themis in the first
lien file and the other two are expl ained by the
fact it was a supplenental production. W'IlIl give
them maybe it's two, maybe it's five, maybe it's
seven. The bottomline is the overwhel m ng
nunbers here all point in the sanme direction.
Wil e they can qui bble at the edges and produce
I nstances in the ones and fives and sixes of
di sagreenent with us as to each category, we have
denonstrations as to the thousands and we

submtted that in the Butler report. They could
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have cone back if they had a real dispute and said
here are the thousands of disagreenents that we
had with you. Having failed to do it on sumary
judgnent, they failed to raise a genuine disputed
fact and we will submt that judgnment should be
entered. Thank you, your Honor.

THE COURT: Thank you M. Sel endy.

Vel l, thank you both very much. It was an

excel  ent day today, very interesting and very
wel | argued. We will continue the argunent
tonorrow starting -- are we supposed to start at
9: 307

MR, APFEL: 9: 30.

MR, SELENDY: 9: 30.

THE COURT: I'Il get up especially
early. And so we will continue this entire event
tonmorrow norning at 9:30. Meantine | eave your
equi pment, if you want to | eave docunents, | have
no problem but just neaten it up a bit. Everybody
in the back can | eave. Everybody el se need to
straighten up. Get it done as quickly as
possi bl e.

(Wher eupon, the case was adjourned to

Decenber 13, 2013, at 9:30 a.m)
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